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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NEIL F. DAVIS, 
Plaintiff, 


Civil Action No. 2959-'58 


WILBER M. BRUCKER, 
Secretary of the Army of the 
United States, and individually, 


Defendant. ° 


RELEVANT DOCKET ENTRIES 


Proceedings 


Complaint, appearance, Exhibit, filed. 


Summons, copies (1) and copies (1) of Complaint |issued; 
U.S. Atty. ser. 11-24; ser. 11-25; Atty. Gen; ser. 12- 
2-58. 


Answer of deft. to complt.; c/m 1-23-59; appearance of 
Oran H. Waterman, Samuel L. Strother and Justin R. 
Rockwell; filed. 


Motion of pltf. for judgment on pleadings and for|summary 
judgment; notice; filed. 


Motion of deft. to dismiss or, in the alternative,| cross- 
motion for summary judgment; c/m 4-13-59; P&A; 
exhibits #1 thru #11. M.C., filed. 


Motion of pltf. for leave to file reply memorandum; exhibit; 
filed. 


Copy of memorandum of Opinion in case of Olenick vs. 
Burcker, C.A. 3006-58 filed May 18, 1959. Sirica, J. 
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Proceedings 


Motion of pltf. to file reply to defts. oral argument; exhibit; 
c/m 5-18-59, filed. 


Transcript of proceedings of May 6, 1959; Vol. I, pp. 1-11; 
(Rep. Dawn T. Copeland) (Clerk's Copy); filed. 


Motion for leave to file reply to oral argument and reply by 
pltf. denied. (fiat) (signed as of 4-25-59) (N) Sirica, J. 


Order granting deft's. cross-motion for summary judgment, 
denying pltf. motion for judgment on the pleadings and for 
summary judgment with costs against pitt. (signed as of 
May 25, 1959) (N) Sirica, J. 


Memorandum of deft. in opposition to pltf's. motion for new 
trial. c/m 6-2-59; filed. 

Motion of pltf. for new trial; memo in support; affidavit of 
Marjorie R. Ripps; M.C. 6-3-59. Filed. 

Order overruling pltfs. motion for new trial (by direction) 
(N) Sirica, J. ; 

Notice of Appeal by pltf; deposit by Davis, $5. 00; copies 
mailed to Oran H. Waterman, Samuel L. Strother, and 
Justin R. Rockwell, Dept. of Justice; filed. 


Preliminary record on appeal delivered to U.S.C.A. for 
Samuel L. Strother $. 80 US Gov. no char7e; filed. 


Receipt from U.S.C.A. for original papers; filed. 


Certified copy of order of U.S.C. A. extending time to file 
record on appeal and opposition to motion to dismiss, to 
9-23-59; filed. 


Record on Appeal delivered to U.S.C.A., deposit by Davis, 
$1. 25. 


Receipt from U.S.C. A. for original papers; filed. 


[ Filed November 24, 1958] 
COMPLAINT FOR ISSUANCE 
OF HONORABLE DISCHARGE 
AND DECLARATORY JUDGMENT 

Plaintiff alleges: 

1. He is a citizen of the United States of America and a resident 
of the State of California; he was born in Santa Ana, California February 
1, 1928; at all times hereinafter alleged defendant Wilber M. Brucker 
has been and now is Secretary of the Army of the United States. 

2. This action arises under the laws and Constitution of the United 
States, to-wit: The First, Fifth and Sixth Amendments to the Constitution 
of the United States, 28 U.S.C. A. 1331, 1346 and 2201, and the Universal 
Military Training Service Act, 50 U.S.C. A. App., Sections 451, et seq; 

The matter in controversy exceeds the sum of $10, 000; 00, exclu- 
sive of interest and costs; 

The jurisdiction of this Court is based upon 28 U.S.C. A. 1331, 
1346 and 2201. 

3. On September 29, 1950 plaintiff was inducted into the Armed 
Forces of the United States pursuant to Universal Military Training 
Service Act, supra; 

On September 28, 1952 plaintiff was honorably separated from 
active duty and transferred to the United States Army Reserve, Ready 
Reserve. 

4. On May 4, 1956 Department of the Army, Office of/the Adjutant 
General, issued to plaintiff a communication entitled "Determination of 


Suitability for Retention in the Army Establishment", hereinafter refer- 


red to as said letter of allegations; 
On May 28, 1956, being within five days of his receipt lof said 
communication, plaintiff replied in writing to said communication and 
therein demanded a personal appearance before a Field Board of Inquiry; 
on June 20, 1956 a Field Board of Inquiry was appointed; on July 24, 1956 
said Board answered in writing said reply of plaintiff dated May 28, 1956. 


4 


5. On August 6, 1956 said Board met at Headquarters Southern 
California Sub-District and Fort MacArthur, San Pedro, California 
and recessed the same day for resumption of said hearing on notice 
to plaintiff; on notice to plaintiff said Board resumed and completed 
said hearing on September 12, 1956; plaintiff and his civilian counsel 
were present before said Board on both of said dates. 

6. On April 2, 1957 there was issued to plaintiff a discharge 
from the Armed Forces of the United States of America which certified 
that plaintiff was discharged from the Army of the United States on said 
date as undesirable. 

7. On May 17, 1957 plaintiff filed his application for review of 
said discharge with the Army Discharge Review Board requesting that 
an honorable discharge be issued him in lieu of the said undesirable 
discharge; on November 12, 1957 said Board conducted a hearing on 
said application at which plaintiff was represented by civilian counsel. 

8. On January 14, 1958 said Board decided that plaintiff was 


entitled to a discharge under honorable conditions (general) for his 
period of reserve service ending April 2, 1957; defendant directed 
that plaintiff be informed that his discharge was to be changed to a 
general discharge under honorable conditions; a general discharge 
certificate was concurrently issued plaintiff in lieu of said undesirable 


discharge. 

9. On February 6, 1958 plaintiff filed with Army Board for 
Correction of Military Records his application that an honorable dis- 
charge be issued plaintiff in lieu of said general discharge under 
honorable conditions. 

10. On April 14, 1958 Department of the Army, Office of the 
Adjutant General, wrote plaintiff as follows: 
‘In view of the recent Supreme Court decision, the 

Army has set up procedures for the automatic re-examina- 

tion of all security cases which involved less than an Honor- 

able discharge and which took into account pre-induction 
activities. This review is being conducted as expeditiously 
as possible. 
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"Mr. Davis will be informed directly, if this review 
results in a change of the character of his discharge. "' 


"The recent Supreme Court decision" referred to in said letter is 


a reference to Harmon vs. Brucker and Abramowitz vs. Brucker, 355 
U.S. 579, decided March 3, 1958. 
11, On May 22, 1958 Department of the Army, Office of the 
Adjutant General, wrote plaintiff as follows: 
"The case of Mr. Neil F. Davis has been reviewed 
under the automatic re-examination program. It was deter- 
mined that no change be made in the type of his discharge. 
In view of the foregoing, his application for review of dis- 
charge of 1 February 1958, has been forwarded to the Army 
Board for Correction of Military Records for consideration. 
You will be advised later of the decision of that board. "' 
12. On October 17, 1958 the Army Board for Correction of Mili- 
tary Records denied plaintiff's application for the issuance to him of an 
honorable discharge in lieu of said general discharge under honorable 
conditions. 
13. There is attached hereto and made a part hereof a| true copy 
of the Verbatim Record of Board Proceedings delivered to plaintiff by 
said Board. Pages 1 through 93 contains the verbatim record of the 
hearing before said Board on August 6, 1956 and September 12, 1956; 
said Verbatim Record also includes a true copy of said letter of allega- 
tions dated May 4, 1956 referred to in Paragraph 4 hereof (VR pp. 95 
through 97), the summary of information referred to in Paragraph 5 of 
said letter of allegations (VR pp. 98, 99), the letter dated May 28, 1956 
from plaintiff to the Department of the Army referred to in Paragraph 4 
hereof (VR pp. 100, 101) and of the letter dated July 24, 1956 from said 
Board to plaintiff referred to in Paragraph 4 hereof. Exhibit No. 7 to 
said Verbatim Record (p. 104) is referred to as the confidential file. 
In the Verbatim Record delivered to plaintiff this exhibit consists of a 
blank page. At said Field Board hearing said exhibit was offered for 
identification, plaintiff objected to its receipt in evidence upon the grounds 
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there stated and unsuccessfully demanded access to it (VR pp. 50-61); 

Army Regulation 604-10 (issued July 29, 1955 as amended May 15, 
1957) referred to in Paragraph 1 of said letter of allegations dated May 
4, 1956 (VR p. 95) is published in Government Security and Loyalty 31:71 
(The Bureau of National Affairs, Inc. , Washington, D. C.). 

14. The Army Discharge Review Board is an administrative 
agency created within the Department of the Army under authority of 
Section 301, Title I, Act of 27 June 1944 (58 Stat 286; 38 USC 693 (h); 
ML 1949, Sec. 1164-6; 

The Army Board for Correction of Military Records is an admini- 
strative agency created under the authority of Section 267 of the L. R. 
Reorganization Act of 1946, 60 Stat 836 (1946), as amended 61 Stat 561 
(1947) 5 USCA, Section 191(a). 

15. Plaintiff has exhausted each, all and every of his available 
administrative remedies. 

16. Said letter of allegations was issued, said Field Board of 
Inquiry was appointed, said hearing was held, said undesirable discharge 
and general discharge were issued, and said applications for honorable 
discharge were denied by defendant acting by and through his subordinate 
commissioned officers, enlisted personnel, boards, agencies and civilian 
employees as aforesaid purportedly acting under and pursuant to AR 604- 
10 supra. 

17. Said general discharge is not the legal equivalent of the 
honorable discharge which plaintiff seeks; from a real-life point of 


view a general discharge under honorable conditions is vastly different 


from an honorable discharge; the portion of our population holding honor- 
able discharge certificates from the Armed Services is now so great that 
an adverse reflection is inherent in a certificate which is other than honor- 
able since every soldier gets an honorable discharge unless there is some 
blemish on his record on account of which he received a discharge other 
than honorable; 
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The separation report accompanying said general discharge re- 
cites that Paragraph 10 AR 615-120 applies. Said cited regulation 
provides that no applicant will be appointed or enlisted without the 
specific approval of defendant if his separation from previous|service 
indicates that he was relieved from active duty or discharged either as 
a security risk or for reasons other than security while undergoing in- 
vestigation under the provisions of security regulations; 

By reason of said issuance of said general discharge plaintiff has 
been and will be deprived of his rights as an honorably discharged veter- 


an under federal and state legislation; including, but not limited to, 
preferential public employment; he has encountered and will continue 
to encounter substantial prejudice in civil life in situations where the 


type of discharge rendered in the branches of the armed forces or the 
character of discharge received therefrom, has a bearing; he|has been 
deprived of employment, educational and professional opportunities, 
and he has been and will be unlawfully stigmatized in civilian life to his 
substantial prejudice and the loss and destruction of his valuable property 
rights; defendant well knew and knows that by reason of the issuance to 
him of said general discharge plaintiff will encounter substantial pre- 
judice in civil life in situations wherein the nature of services| rendered, 
or the character of separation from, the armed forces may have a bear- 
ing. 
18. Said regulation on its face and as applied to plaintiff and all 
of said proceedings, as hereinabove alleged, taken thereunder by defend- 
ant were in excess of defendant's powers and are and were: 
(a) Violative of the First Amendment in that the same purport . 
to abridge freedom of speech, of the press, the right of the people peace- 
fully to assemble and to petition the government for redress of grievances 
and imposed punishment upon plaintiff for the exercise by him|and his 
parents of freedoms protected by said amendment, including specifically 
the matters and acts alleged in said letter of allegations and said sum- 


mary; 
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(b) Null, void, unlawful, arbitrary, and capricious in that 
plaintiff has been punished by reason, in part, of the alleged activities, 
beliefs and opinions of his parents, all of which are protected by the 
First Amendment; 

(c) Violative of the Fifth Amendment of the Constitution of 
the United States in that plaintiff was thereby deprived of the right 
(1) to confront witnesses against him by virtue of the fact that their 
identities were not disclosed to him; (2) to have the witnesses against 
him testify under oath; (3) to cross-examine the witnesses against him; 
(4) to a fair and impartial tribunal; (5) to compulsory process to compel 
the attendance of witnesses in his behalf; (6) not to be deprived of life, 
liberty and property without due process of law in that plaintiff is and 
was punished upon the basis of information not disclosed to him at said 
field board hearings and upon the further basis of alleged pre-induction 
and post separation acts, speech, beliefs and opinions of himself and 
his parents in their status of citizens in no way responsible to the Depart- 
ment of the Army or subject to its indirect control through punishment 
of their son by issuance to him of a discharge less than honorable, the 
same being an unlawful assertion of military authority over civilians and 
being, moreover, violations of the guarantees against ex post facto laws 
and bills of attainder as provided in Article I of the Constitution; 

(d) Violative of the Sixth Amendment in that the same did not 
inform him of the nature and cause of accusation and purported to deny 
him the right of confrontation of the witnesses against him and to have 
compulsory process of witnesses in his favor; 

(e) Violative of Article I, Section 1 of the Constitution in that 
the same purports to be the exercise of legislative powers; 

(f) Violative of the provisions of the Administrative Procedure 
Act [5U.S.C.A., Sec. 1001, et seq], and including Section 3 thereof; 

(g) Violative of plaintiff's vested constitutional right to have 


issued to him a discharge based upon the character of the service render- 
ed by him as provided by law and regulation, more particularly, Army 
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Regulation 615-360 and Army Regulation 615-375, and the Universal 
Military Training Service Act of 1948, Section 9(a) [50 App. U.S.C. 
Sec. 459(a)]; 
(h) Violative of due process by reason of the vague, indefinite, 
ambiguous and formless character of said letter of allegations, summary 
of information and the criteria declared by said regulations and AR 604-10. 
19. Upon receiving said letter of allegations, and in and during the 
course of said purported hearings and during all stages of said proceed- 
ings before said Army Discharge Review Board and said Army Board 
for Correction of Military Records, plaintiff objected to all of said pro- 
ceedings upon each, all and every of the grounds hereinabove alleged. 
20. Plaintiff did not participate in any manner in any activity of 
the Department of the Army while he was in the reserve from! September 
28, 1952, the date of his honorable separation from active duty and 
transfer to the reserve, until April 2, 1957, the date he was issued an 
undesirable discharge, or at all, nor was he given any order, directive 
or command during said period by the Department of the Army. 


SECOND CAUSE OF ACTION 

1. Plaintiff repeats each, all and every allegation contained in 
his first cause of action, and by this reference realleges them at this 
place as part of his second cause of action with the same force and ef- 
fect as though herein set forth in full. 

2. There is a direct, existing and substantial justiciable con- 
troversy between the parties hereto as follows, to-wit: 

Plaintiff asserts that the issuance to him by defendant of a dis- 
charge less than honorable constitutes an illegal and unconstitutional 
act in the particulars set forth in the first cause of action; 

On the other hand, defendant asserts that the issuance to plaintiff 
of a discharge less than honorable does not constitute an illegal and 
unconstitutional act. 

WHEREFORE, plaintiff prays as follows: 

1. That said determinations and actions of defendant be declared 


void as in excess of his powers, unlawful and unconstitutional, and 
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directing defendant to issue an honorable discharge certificate to 
plaintiff in lieu of said general discharge; 
2. For 2 declaration of rights; for such other relief as may be 
proper and for costs. 
/s/ Neil F. Davis 
Suite 258 Marlton Building 


4041 Marlton Avenue 
Los Angeles 8, California 


Plaintiff in Pro Se 


STATE OF CALIFORNIA ) 
ss 
COUNTY OF ALAMEDA ) 


NEIL F. DAVIS being first duly sworn, says: That he is the 
plaintiff in the above entitled action; that he has read the foregoing 
Complaint and knows the contents thereof; and that the same is true 
of his own knowledge, except as to the matters which are therein 
stated upon his information or belief, and as to those matters that 
he believes it to be true. 

/s/ Neil F. Davis 


[ Jurat dated November 13, 1958] 


—_ 
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EXHIBIT 
PROCEEDINGS OF A BOARD OF INQUIRY 
which met at Headquarters Southern California Sub-District and Fort 
MacArthur, San Pedro, California, at 0905 hours, 6 August 1956. 
PRES: The board will come to order. 
* * * 
The board closed at 1000 hours, 6 August 1956. 
The board opened at 1015 hours, 6 August 1956. 
PRES: The board will come to order. 
PRES: I think we are ready now for the reading of the orders. 
* * * * 
REC: * * * No persons are absent. The individual concerned, 
Neil F. DAVIS, is present. 
REC: The mission of the board of inquiry is to afford|the in- 
dividual concerned a fair and impartial hearing with regard to the 
requirement that he show cause why he should not be eliminated from 


the Army, and to determine from the evidence presented the course of 


action which will best serve the interest of the Government without 
jeopardizing the rights of the individual concerned. 

* * * * 

PRES: This is not a court of law and strict rules of evidence 
and court procedure are not followed. All information which/is rele- 
vant or material to the issues in your case will be admitted and given 
such value as the board shall decide. This is an administrative hear- 
ing held for the purpose of affording you an opportunity to be heard and 
to permit the board to inquire more fully into matters related to your 
case. The board desires to elicit all available information in connec- 
tion with the issues which have been raised. The board will give full 
consideration to the fact that it may not have been possible ta acquaint 
you with certain confidential information which the investigation has 

revealed nor the sources of such information. The members 
of this board sincerely desire that the opportunity to serve in the Army 
not be denied to persons whose Army service would be clearly 
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directing defendant to issue an honorable discharge certificate to 
plaintiff in lieu of said general discharge; 
2. For a declaration of rights; for such other relief as may be 
proper and for costs. 
/s/ Neil F. Davis 
Suite 258 Marlton Building 


4041 Marlton Avenue 
Los Angeles 8, California 


Plaintiff in Pro Se 


STATE OF CALIFORNIA ) 
) 


ss 
COUNTY OF ALAMEDA ) 


NEIL F. DAVIS being first duly sworn, says: That he is the 
plaintiff in the above entitled action; that he has read the foregoing 
Complaint and knows the contents thereof; and that the same is true 
of his own knowledge, except as to the matters which are therein 
stated upon his information or belief, and as to those matters that 
he believes it to be true. 

/s/ Neil F. Davis 
[ Jurat dated November 13, 1958] 


—_—_— 


11 
EXHIBIT 
PROCEEDINGS OF A BOARD OF INQUIRY | 
which met at Headquarters Southern California Sub-District and Fort 
MacArthur, San Pedro, California, at 0905 hours, 6 August 1956. 
PRES: The board will come to order. 
* * * 
The board closed at 1000 hours, 6 August 1956. 
The board opened at 1015 hours, 6 August 1956. 
PRES: The board will come to order. 
PRES: I think we are ready now for the reading of the orders. 
* * * * 
REC: * * * No persons are absent. The individual concerned, 
Neil F. DAVIS, is present. 
REC: The mission of the board of inquiry is to afford the in- 
dividual concerned a fair and impartial hearing with regard to the 
requirement that he show cause why he should not be eliminated from 
the Army, and to determine from the evidence presented the course of 
action which will best serve the interest of the Government without 


jeopardizing the rights of the individual concerned. 
* * * * 


PRES: This is not a court of law and strict rules of evidence 
and court procedure are not followed. All information which jis rele- 
vant or material to the issues in your case will be admitted and given 
such value as the board shall decide. This is an administrative hear- 
ing held for the purpose of affording you an opportunity to be heard and 
to permit the board to inquire more fully into matters related to your 
case. The board desires to elicit all available information in connec- 
tion with the issues which have been raised. The board will give full 
consideration to the fact that it may not have been possible to acquaint 
you with certain confidential information which the investigation has 

12 revealed nor the sources of such information. The members 
of this board sincerely desire that the opportunity to serve in the Army 
not be denied to persons whose Army service would be clearly 
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consistent with the interests of the national security. We also sin- 
cerely desire that all personnel be afforded full protection against 
unfounded accusations. Questions as to the legality or constitutionality 
of these proceedings are not in issue and cannot be decided by this 
board. You are also warned that deliberate misrepresentations, false 
statements, or concealment of material facts in this hearing may pre- 
clude this board finding that your service is clearly consistent with 
the interests of national security. Corporal Davis, you are also ad- 
vised that you have been directed to show cause why you should remain 
in the Army. It is your responsibility to refute, rebut, or raise seri- 
ous doubt as to the credibility, accuracy or adequacy of the records 
which will be presented by the Government as reflecting against you. 
You will be allowed to present your case without undue interference by 
the board. However, nonessential delaying tactics will not be tolera- 
ted. The records in this case disclose no grounds for challenging any 
member for cause. If any member of the board or recorder is aware 
of any facts which he believes may be a ground for challenge of any 
member by the individual concerned, he should now state those facts. 

PRES: Apparently no such facts are known. 

* * * * 

PRES: Corporal Davis, you may at any time prior to final 
action in your case request retirement, if eligible, or request dis- 
charge, the type of discharge to be determined by the Department of 
the Army. You or your counsel may question any witness before the 
board. You may request the appearance of any witnesses who are 
reasonably available in the opinion of the board. At all stages of the 
proceedings, you and your counsel will be afforded free access to all 
available open records concerning your services and allegations 


against you except confidential files cannot be made available to you or 


your counsel, nor can statements of adverse witnesses be divulged 
without the consent of such witnesses, in accordance with SR 605-200-1 
and AR 604-10, under which this hearing is convened. Witnesses in 
this instance either could not be contacted within a reasonable time or 


13 
have declined to authorize their statements to be read or otherwise 
disclosed to the individual.concerned or other individuals not mem- 
bers of the board. 

REC: The Board will be sworn. 
* * * 
PRES: The board is now convened. 
DC: Mr. President, the respondent, Corporal Davis), has a 
statement of objections which he wishes to make for the record at 
this time. May I proceed? 
PRES: May we continue with the opening of the board. Then 
you can make a statement. 
DC: So long as it is without prejudice to my rights to make a 
statement... 
PRES: Yes, Iam familiar with the contents of the records, 
documents and reports which were furnished to the board with this 
case. Does any member desire recess at this time to make |further 
study thereof ? 


REC: Let the record show that no member of the board de- 


sires a recess at this time. 
PRES: The individual concerned or his counsel, upon written 
request, will be furnished a copy of the transcript of the hearing. 
However, such transcript will not contain the board's findings and 
recommendation. Such findings and recommendation will not be made 
public or divulged to the individual concerned or his counsel, Its 
recommendation in the case does not constitute final and conclusive 
action, but is subject to review by the convening authority, and the 
proceedings are forwarded to the Department of Army for final review 
and decision. I now ask you, Corporal-Davis;iwhdtter,yohdesize a: 
copy ofithe record of these proceedings? 
DC: Corporal Davis desires a copy of the transcript of these 
proceedings. Does the regulation - did the statement that the presi- 
dent made require us to make a written demand for the transcript ? 


PRES: Insomuch as the record reflects you desire a copy and 
¥ 
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a copy will be so marked for Corporal Davis, I do not believe so. 

PRES: The individual concerned may submit to The Adjutant 
General, Department of the Army, Washington 25, D. C., in writing 
within ten days of receipt of field board transcript, any further evi- 
dence or information he may desire to have considered in a final re- 
view of his case by a Department of the Army Review Board, and that 
failure to receive additional information within ten days of his receipt 

16 of the transcript plus normal mailing time will cause his case 
to be considered without further representation from or for him. 

PRES: The recorder, in lieu of and under the direction and 
supervision of myself as President of the Board, will now proceed with 
the presentation of the evidence on behalf of the Government. 

DC: Prior to the time any evidence or demand is presented 
against Corporal Davis, we would like to make our statement of objec- 
tions. We would like now to be granted permission to make our state- 
ment of objections. 

PRES: You may proceed. 


DC: Corporal Neil Davis objects to this hearing and proceed- 


ings upon the following grounds: The letter of allegations and the so- 
called Summary of Information in this hearing, the regulations under 
which this board purports to act, on their face and as here applied, 
violates the First, Fifth, and Ninth and Tenth Amendments of the Con- 
stitution of the United States including but not limited to deprivation of 
the right to be confronted by witnesses against him, the deprivation of 
the right to cross-examine adverse witnesses under oath; deprivation 
of the right to have compulsory process of the attendance of witnesses 
on his own behalf; deprivation of the right to have furnished an impar- 
tial tribunal; deprivation of property rights without due process of law; 
and deprivation of the right to defend by reason of the fatal inveigh 
which forms the obscure character of said letters and regulations and 

17 summary. Said letter, Summary, and regulations of this hear- 
ing and proceeding violate the rights as established by the Uniform 

_ Code of Military Justice and by the administrative procedure you are 
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acting under, including, but not limited to, Section 2a, 3c and18d 
thereof. Said Summary and regulations in this hearing and proceedings 
are in violation of the DA Message 58493, dated 2/15/56, which pre- 
scribed as a matter of policy the following provisions: ‘Any person 
who does not limit his usefulness to the United States by acts or affilia- 
tion, past or present, over which he had complete control and) whose 
performance of service would warrant character as honorable) should 
be given an honorable discharge upon the expiration of service. " Neither 
said letter nor said Summary establishes that Corporal Davis, inductee, 
ought to be discharged as stated in that. Neither said letter or said 
summary alleges that his retention is not clearly inconsistent with the 
interests of national security , the standard for retention in the service 
of an inductee being of necessity somewhat lower then the standard for 
other categories of personnel as provided for in AR 604-10. Neither said 
letter nor said Summary alleges or establishes that retention of Cor- 
poral Davis is inconsistent with the interests of national security based 


upon an overall commonsense determination as required by said regu- 


lations. Said letter, Summary, and regulations in this hearing and 
proceeding amount to punishment for alleged disloyalty without the safe- 
guard of traditional trial and the same of each of them is void, unlawful 
and have no effect whatsoever. The Summary of Information 
fails to state the evaluation of information charged or the source of 
said information thus leaving the respondent uncertain as to the value 
or weight to be accorded to the confidential information by this board 
and in this connection the attention of the court is directed to the Sum- 
mary of Information of DA Form 568 which has in the upper right hand 
corner a scaled evaluation of the source of information and evaluation 
of the information. It is going through grades of "A" through "F" for 
source and "1" through "6" for information, and on the copy of this 
confidential summary, no evaluation has been accorded either to the 
source or to the information, consequently for all we know it may be 
that the source of information might be classified "F", that ig, "Re- 
liability Unknown." It might be classified."E", "Unreliable" or it 
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might be classified "D", "Not Usually Reliable ,"" and with respect to 
information, since we have not been furnished with the evaluation, it 
might well be that there has been this evaluation, given information 
that is "Doubtfully True" or that the "Truth Cannot be Judged." None 
of the demands made by Corporal Davis in his letter of 28 May 1956 
and reiterated by him under date of 20 July 1956, have been met with 
certain exceptions which I will note. The letter of 28 May 1956 said - 
made demand as follows: For a personal appearance before a field 
board of inquiry to be convened at Fort MacArthur, California. That 
demand has been met. The demand for the appointment of military 

counsel to be selected by Corporal Davis from reasonably avail- 
able personnel after he had been furnished a list of such personnel, 
stating rank, professional education and experience in military, civil 
and criminal law fifteen days before said hearing, has not been met. 
And the demand was also made for the names, ranks, present location 
of all military personnel whose testimony will be used against him or 
whose statements, oral or signed, are included in any investigative file 
or confidential records, as described in AR 604-10, V, c(4), (5) and 
SR 605-200-1, 5 (2) fifteen days before said hearing, for inspection, 
original and copy of any confidential transcripts as described in AR 
604-10 V sub c (5). Our demand likewise has not been met for the con- 
frontation and right of cross-examination of all persons including 
members and employees of the Army Establishment whose testimony , 
statements or affidavits will be used against him and inspection and a 
copy of all statements and affidavits of such persons which this court 
now holds. In that letter, Corporal Davis also made demand that a 
court of inquiry be further convened as provided in Articles 135 
through 140, Uniform Code of Military Justice... 

PRES: May I-iriterrupt here a moment. We have just received 
a TWX we would like to examine. 
The board closed at 1040 hours, 6 August 1956. 
The board opened at 1045 hours, 6 August 1956. 

PRES: The Board will come to order. 


20 
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REC: All members present when the board closed, the individ- 
ual concerned, his defense counsel, civilian counsel, recorder, and 
reporter are again present. 

PRES: You may continue. 

DC: In that letter demand was also made as follows:| Before 
recess I had read part of that demand, and for clarity of the record, I 
will repeat it: that a court of inquiry be further convened as provided 
in Articles 135 through 140, Uniform Code of Military Justice the com- 
plaint of wrongs hereby made by him under Articles 134 and/138, U.C. 
M.J. against Commanding General, Sixth Army, Charles A, Brewer, 
Adjutant General, N. M. Fluchsland, Lt. Colonel, AGC, Assistant 
Adjutant General, and H. E. Elliott, Major, AGC, Assistant Adjutant 
General, by reason of commencement and prosecution by them of the 
proceeding described in said letter of 4 May 1956 and that Corporal 
Davis be designated as the interested party in said court of inquiry. 
More specifically we address the attention of the court to Article 138 
which provides as follows: Any member of the Armed Forces who be- 


lieves himself wronged by his commanding officer, and, upon due appli- 


cation to such commander is refused redress, may complain to any 
superior officers who shall forward the complaint to the officers exer- 
cising general court-martial jurisdiction over the officer against whom 
it is made. That officer shall examine said complaint and take proper 
measures for redressing the wrong complained of and he shall, as soon 
as possible, transmit it to the department concerned, a true| statement 
of such complaint, with the proceedings of the wrongs had thereon. 

And in this connection we request the transmittal to the depart- 
ment the transcript of this proceeding in substantiating our claim of 
our rights under Article 138 which are violated by this hearing. These 
demands were made without prejudice to the respondent under the 
First, Fifth, Ninth and Tenth Amendments to the Constitution of the 
United States and the Armed Forces Reserve Act of 1952 and the Uni- 
form Code of Military Justice, and without submitting to the jurisidc- 
tion of the Department of the Army. In that demand it was also 
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requested that there be produced at this field board hearing, Secretary 
of Defense Charles Wilson; Mansfield D. Sprague, General Counsel, 
Department of Defense; Colonel Marvin D. Hillsman, President, Army 
Discharge Review Board; Stephen S. Jackson, Assistant General Coun- 
sel, Department of Defense, Hugh M. Milton, Assistant Secretary of 
the Army; and Lewis E. Berry, Deputy General Counsel, Department 
of the Army. We also object upon the following ground that Corporal - 
Davis as his service record is twenty-eight years old. He was inducted 
29 September 1950 and separated from active duty 29 September 1952. 
He has thus served satisfactorily his full required term of active serv- 
ice. It is charged in this letter of allegations that in 1947, three years 
before his induction, when he was about nineteen years of age, he was 
a functionary of an organization referred to as the "AYD" or the 
“American Youth for Democracy” cited so that year as subversive and 
Communist by the Attorney General, b. That he materially falsified 

DD Form 98, dated 5 August 1952 and DD Form 398, dated 13 
March 1955, two anda half years after his separation from active duty, 
by failing to list his pre-induction affiliations. The Summary of Infor- 
mation purportedly these allegations by stating that it was reported in 
August, 1947, he was Vice-president of the "Fighting 69th YAC ," des- 
cribed in the Summary as "probably Young Adults Club, American 
Youth for Democracy, AYD" cited by the Attorney General 1947, 1948; 
Special Committee on Un-American Activities 1944; Congressional 
Committee on Un-American Activities 1947; California Committee on 
Un-American Activities 1947. That he signed an undated DD Form 98 - 
and did not disclose his connections and that on 15 August 1952 and 
13 March 1955, he signed a DD Form 398 indicating no membership 
‘or affiliations in any so-called subversive organization listed or un- 
listed. The Summary proceeds to allege that while nine persons who 
had known Corporal Davis for periods of two to seven years believed 
or bad no reason not to believe that he was loyal, and they recommen- 
ded him for a position of trust, there were two other persons, both of 
whom it is alleged had known Corporation Davis for three years or 
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more, declined to recommend him because in substance they felt he 
had been conditioned to socialism by his family. One of the latter two 
persons it is alleged was not certain of his loyalty according to the 
Summary of Information. This proceeding and hearing is purportedly 
conducted under AR 604-10, dated 29 July 1955. However, ina com- 
munication from the Department of the Army, Office of the Secretary 

of the Army, per Colonel Harry J. Wheaton, Acting Chief of 
Legislative Liaison, AR 604-10 was to be published in the revised form 
in May, 1956. The cited communication related that a directive had 
already been issued to the proper authorities both in Washington and 
the field advising them of certain changes in the standard of criteria. 
One of the changes mentioned in this communication was that inductees 
that completed the normal term of active duty will henceforth receive 
a certificate of separation predicated solely upon the character of 
their military service. Corporal Davis’ service record - his service 
*record will show that his period of active duty was 29 September 1950 
to 28 September 1952 and that upon the completion of his period of 
active duty, he was issued a certificate indicating that he had honorably 
served on active duty in the Army of the United States. AR 604-10 
issued 29 July 1955 under which this proceeding is being conducted, not 
withstanding the promise of an issuance in May, 1956, of a revision of 
AR 604-10, contains provisions in Section 32c(4) with respect to the 


appearance of witnesses. That provision appearing on Page 24 of the 


cited regulation says in substance as follows: The board may summon 
witnesses under its own motion. In order to secure maximum Con- 
frontation of adverse witnesses, the board is instructed to invite as a 
matter of standard procedure, each nonconfidential witness who has 
been personally identified, who has given information adverse to the 
member and who has not indicated an unwillingness to appear. Geo- 
24 graphic distances will be no bar to extending invitations, ex- 
cept that invitations need not be extended to witnesses in noncontiguous 
overseas areas. Such witnesses will be asked to appear at the hearing 
to testify in the member's presence and be subjected to cross 
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examination. They will be asked also whether they would submit a 


signed statement , permit their names to be disclosed as the source of 
information given, and whether their statement previously given may 
be read to the member with or without the witness' name being dis- 
closed. At the request of the president of the board, members of the 
Army on active duty who are desired as witnesses will be placed on 
temporary duty orders for the purpose of appearing as witnesses. The 
section continues by further stating that those witnesses who are not 
on active duty in the Army, the invitation will state that the board cannot 
pay witness fees or reimbursement for travel or other expenses; that 
whenever witnesses signify a desire to appear before the board in pri- 
vate, the president of the board will arrange a meeting, preferably 
before the hearing. The witness will be heard under oath and a ver- 
batim confidential transcript of his testimony will be made and added 
to the complete file. A copy of that transcript will not be supplied the 
member unless the witness agrees. If the witness agrees to release 
the transcript, it will be regraded unclassified and the witness’ name 
will be deleted unless the witness permits it to be used. . The witness! 
agreement should be included in the questions and answers in the trans- 
cript, usually at the end. Adverse witnesses who are members or 
employees of the Army Establishment should be urged to attend 
and commanding officers should be requested to permit such employees 
to attend. Our demand included, as_I said, members of the Army Es- 
tablishment including Secretary of Defense Wilson and important mem- 
bers of his staff who have been concerned with the administration of the 
security program in the Army. Now, we object to this hearing unless 
we are furnished with all written statements in the file and statements 
of persons who gave information to the board and who declined to fur- 
nish their names to us and thus supply us with some reasonable 
opportunity of checking the veracity and truth of what they have re- 
ported to this board. We object further upon the following ground 
that in the communication dated 9-1-55 Mansfield D. Sprague, General 
Counsel, Department of Defense to Honorable Thomas C. Hennings, 
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Jr., Chairman, Sub-Committee on Constitutional Rights Committee of 
the Committee under Judiciary U.S. Senate, 84th Congress, stated as 
follows: That in March of 1956, Amendment to the military personnel 
security program issued to implement the 16 November 1955 revision 
of DD Directive 520, 9 and 11 January 1956, Interpretation thereof, 
Section 24 provides as follows: "The cases of individuals not |on active 
duty who are or will be indefinitely assigned to specially controlled 
duties will be reviewed in the light of the facts contained in the DA let- 
ter referred to in Par. 1c(a) above. The review will either result in 
a favorable closure of the case or a determination that the individual 

be immediately discharged from the service with the type of 
discharge predicated upon the character of service performed. Under 
date of 17 October 1955, the AG issued a modification of procedures 
relating to the military personnel program and in this modification it 
was provided as follows: In paragraph 1, it is stated that a compre- 
hensive review of security cases processed recently through DA 
channels clearly indicates the need for revision of certain policies 
and procedures now prescribed and published in DA regulations and 
directives. This is essential to insure that the Army personnel 
security program is carried out in accordance with the spirit as well 
as the letter of the existing instructions. Effective immediately, 
the investigation, evaluation, and adjudication of the personnel security 
cases will be governed by the policies and interpretation and proce- 
dures outlined below: It continued by saying that in determining the 
risks involved in accepting or retaining an individual in, or eliminating 
him from, the Army, or placing him on specially controlled duties, 
it is directed that the following factors be carefully considered: a. 
Whether or not the individual made full, voluntary disclosure of sub- 
stantial derogatory information concerning himself as requested. 
b. The age at which the derogatory action took place. c. The period 
of time over which the derogatory action took place. d. Whether 
membership in a cited organization was the result of actual belief in, 

or knowledge of, the subversive nature of the organization or 
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was the result of a desire for social activities, or misguided belief 
in alleged patriotic motives espoused by the organization. It should 
be remembered that Communist front organizations were designed to 
ensnare persons by appealing to the patriotic motives or other high 
ideals while the true nature of the organization was disguised. The 
communication providing further that the fact that the individual's 
relatives or associates are or have been engaged in activities or as- 
sociations listed in the criteria will be used as an allegation only if 
there is available information which indicates, or from which it may 
be logically inferred, that the individual is sympathetically influenced 
by the subversive activities or ideologies of his relatives or associates . 
An individual will not be held accountable for the procommunist or 
subversive opinions or activities of his character references unless 
there is available competent information from which it can logically be 
inferred, that he not only had knowledge of but sympathizes with or is 
influenced in thought or action by those opinions or activities of such 
character references. We object further on the ground that it is in 
violation of 50 USCA 981/1955 (Civilian Employee) Annotation, Par. 
981, Chapter 25, Page 88, providing as follows: When not on active 
duty, members of the reserve component shall not be held or considered 
to be officers or employees of the United States or persons holding any 
office of profit or trust or discharging any official function under or in 

connection with any department or agency of the United States 


solely by reason of their appointments, oaths, commission, or status 


as such, or any duties or functions performed or pay and allowances 
received as such. We further object upon the ground that the Depart- 
ment of Defense is wholly without authority either by statute or by the 
Constitution to issue the regulations under which this proceeding is 
being conducted. In this connection, and in support of this objection, 
we refer to the printed transcript of the hearing before the Sub- 
Committee on Constitutional Rights of the Committee on the Judiciary 
United States Senate, 84th Congress of the Second Session, pursuant 
to Senate Resolution 94, Government Printing Office Document 70636, 
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in which an authorized representative of Secretary Wilson, that is Judge 


Stevens S. Jackson, Assistant Counsel, Department of Defense, testi- 
fied on page 488 of the printed transcript as follows: Mr. Hocker 
speaking. Mr. Hocker was counsel for the Hennings Committee. 
"Mr. Hocker: Now Judge Jackson, might I ask youa 
couple of questions about the Department of Defense Directive, 


the constitutionality of which you referred to a few moments ago. 
Pulbic Law 733 applies only to civilian employees, does it not, 
Judge ? 
"Mr. Jackson: Yes, sir. 
"Mr. Hocker: And Executive Order 10450 applies only 
to civilian employees, does it not ? 
"Mr. Jackson: That is correct. 
"Mr. Hocker: The Department of Defense Directive 
5210.9 which sets up a substantially similar program|is not 
based either upon the statute or the executive order referred 
to. Is it? 
"Mr, Jackson: Not based upon it. Of course the criteria 
in 10450 are almost identi¢alto'those adopted in 5210.9. I take 
it you mean legally based on it. Is that correct? 
"Mr. Hocker: That is right. Based upon the ppint of 
view of whether it is in accordance with the Constitution or law. 
It is not legally founded upon it. We will put it that way. 
"Mr. Jackson: 10450 to that extent is not founded upon it. 
"Mr. Hocker: It is not included in or founded upon Public 
Law 733, is it? 
"Mr. Jackson: No. It has no legal reference to 733 which 
is, I understand, exclusively civilians. 
"Mr. Hocker: There is no statutory authority |for this 
directive, is there? Did the Congress give the Department of 
Defense or any other service the right to set up a loyalty security 
program by an express act ? 
"Mr. Jackson: Express referring to a loyalty security 
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program, in so many words, no. 

‘Mr. Hocker: And as I understand it, notwithstanding 
the fact that this program was not legally based upon the pro- 
gram set forth in 10450 when it was drawn up, you used the 
Executive Order 10450 as a model, did you ? 

"Mr, Jackson. When 5210.9 was drawn up? 

"Mr. Hocker: Yes." 

Neither the letter of allegations adhered to nor the Summary of Infor- 
mation charge facts substantiating this processing. First, it is alleged 
that Corporal Davis was Vice-President of an Organization listed by 
the Attorney General, Special Committee on Un-American Activities; 
Congressional Committee on Un-American Activities; California Com- 
mittee on Un-American Activities. This organization is alleged to 
have been so cited in 1947, 1948 and in 1944. In 1950, the Supreme 
Court in effect noted that no notice or hearing was given to the organi- 
zation concerned in the Joint Anti-Fascist Refugee Committee versus 
McGrath, 141 US 123, which was required by due process. Moreover, 
Executive Order Number 9835 under which this proceeding was prose- 
cuted could not apply to the Department of Defense being limited to the 
Civilian Federal Emplovees. Next, there is no evidence that Corporal 
Davis was the Vice-President or member of a named organization. 
Finally, the charge in the letter of allegations that Corporal Davis in 
effect falsified an official statement, if true, is cognizable as Article 
107 of the Uniform Code of Military Justice as an official statement in 
the line of duty, and in that connection we wish to point out as a means 
of depriving him of his rights under the Uniform Code of Military 
Justice that this administrative proceeding has been commissioned 
which denies him the elements of due process and consequently for 
that reason and the other reasons and objections we have stated, it is 

our position that this hearing and the proceedings under this 
regulation is void, null, and has no legal effect whatsoever. 

PRES: Before considering the objections, the board will recess 


in order to review a recent change in the form of a TWX from DA to 
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AR 604-10. 
The board closed at 1117 hours, 6 August 1956. 
The board opened at 1122 hours, 6 August 1956. 
* * * * 
32 pc; * * * rather lengthy, I move for a recess so I'll have 
an opportunity to read it. 
PRES: Let's see the regulations. Possibly we can get addi- 
tional copies of it. 
REC: Let the record show that Lieutenant Sokoloff, the Post 
Judge Advocate, gives the message to the President of the board. 
_ PRES: Now, this is a change to the regulations. It should be 
made available to anyone who has the regulations. | 
SOKOLOFF: Iam merely going to act as a conduit. Since I 
am on orders as defense counsel, I don't propose to answer any ques- 
tions by the board. 
PRES: The board will recess. 
The board closed at 1126 hours, 6 August 1956. 


The board opened at 1130 hours, 6 August 1956. 
* a * 
34 PRES:: The board is recessed. 
The board closed at 1310 hours, 6 August 1956. 
35 The board opened at 0900 hours, 12 September 1956. 
PRES: The board will come to order. This board is sorry for 
the delay, but it was necessary due to regulations that came out ap- 


pointing an attorney adviser and we feel as far as the board is con- 
cerned, the benefit of the attorney adviser will be worth the delay. 
We will, except for preliminaries necessary to reconstitute the board, 
take off from where we left off at the last meeting. Will the recorder 
go ahead now with the orders. 

* * 

DC: That is correct. 

PRES: We will get that in the record. 

DC: Subject to all of the objections we have heretofore stated 
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being understood that our stipulation, the stipulation I have just stated, 
does not waive any of the objections we have made. 


PRES: Okay. Go ahead. 
* * * * 


REC: At this time I would like to represent to the reporter for 
remarking Government Exhibit 1 which we previously entered. 


DC: Yes. We have seen that exhibit previously and we object 
to its receipt in evidence upon all the grounds as stated by us at the 
initial session of this board which I hereby incorporate by this refer- 
ence rather than by repeating them. 

PRES: That is a repetition, isn't it of what happened. We in- 
troduced that the first time. 

REC: Yes, sir. 

PRES: Oh, Isee. What you want to do now is confirm - that's 
the original. . - 

REC: Also for your approval Government Exhibit 2 which was 
introduced in the prior proceedings . - - 

PRES: In other words, this is for the identification of the. . - 

REC: Yes, sir. 

ATTORNEY ADVISER: Excuse me. On the numbering of the 
exhibits, aren't the orders appointing it Exhibit Number 1? 

REC: Yes, sir. However, as I stated previously that the 
orders are being rescinded and new ones being published. 

ATTORNEY ADVISER: I don't think they are being rescinded. 
They are just being amended. 

REC: Yes, sir. 

DC: We object to the introduction of this exhibit upon the same 
grounds as the - as our objections to the previous exhibit and will it be 
understood and stipulated that the respondent will object to each and 
every exhibit offered by the Government upon each, all and everyone 

of the grounds of objections stated at the initial session of this 
board which appears in the transcript of that initial session without the 
respondent being required to state those objections again. Will that be 
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was the result of a desire for social activities, or misguided belief 
in alleged patriotic motives espoused by the organization. It should 
be remembered that Communist front organizations were designed |to 
ensnare persons by appealing to the patriotic motives or other high 
ideals while the true nature of the organization was disguised. The 
communication providing further that the fact that the individual's | 
relatives or associates are or have been engaged in activities or as- 
sociations listed in the criteria will be used as an allegation only if 
there is available information which indicates, or from which it may 
be logically inferred, that the individual is sympathetically influenced 
by the subversive activities or ideologies of his relatives or associates. 
An individual will not be held accountable for the procommunist or 
subversive opinions or activities of his character references unless 
there is available competent information from which it can logically be 
inferred, that he not only had knowledge of but sympathizes with or is 
influenced in thought or action by those opinions or activities of such 
character references. We object further on the ground that it is in 
violation of 50 USCA 981/1955 (Civilian Employee) Annotation, Par. 
981, Chapter 25, Page 88, providing as follows: When not on active 


duty, members of the reserve component shall not be held or considered 


to be officers or employees of the United States or persons holding any 
office of profit or trust or discharging any official function under or in 
connection with any department or agency of the United States 
solely by reason of their appointments, oaths, commission, or status 
as such, or any duties or functions performed or pay and allowances 
received as such. We further object upon the ground that the Depart- 
ment of Defense is wholly without authority either by statute or by |the 
Constitution to issue the regulations under which this proceeding is 
being conducted. In this connection, and in support of this objection, 
we refer to the printed transcript of the hearing before the Sub- 
Committee on Constitutional Rights of the Committee on the Judiciary 
United States Senate, 84th Congress of the Second Session, pursuant 
to Senate Resolution 94, Government Printing Office Document 70636, 
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Jr., Chairman, Sub-Committee on Constitutional Rights Committee of 
the Committee under Judiciary U.S. Senate, 84th Congress, stated as 
follows: That in March of 1956, Amendment to the military personnel 
security program issued to implement the 16 November 1955 revision 
of DD Directive 520, 9 and 11 January 1956, Interpretation thereof, 
Section 24 provides as follows: "The cases of individuals not on active 
duty who are or will be indefinitely assigned to specially controlled 
duties will be reviewed in the light of the facts contained in the DA let- 
ter referred to in Par. 1c(a) above. The review will either result in 
a favorable closure of the case or a determination that the individual 

be immediately discharged from the service with the type of 
discharge predicated upon the character of service performed. Under 
date of 17 October 1955, the AG issued a modification of procedures 
relating to the military personnel program and in this modification it 
was provided as follows: In paragraph 1, it is stated that a compre- 
hensive review of security cases processed recently through DA 
channels clearly indicates the need for revision of certain policies 
and procedures now prescribed and published in DA regulations and 
directives. This is essential to insure that the Army personnel 
security program is carried out in accordance with the spirit as well 
as the letter of the existing instructions. Effective immediately, 
the investigation, evaluation, and adjudication of the personnel security 
cases will be governed by the policies and interpretation and proce- 
dures outlined below: It continued by saying that in determining the 
risks involved in accepting or retaining an individual in, or eliminating 
him from, the Army, or placing him on specially controlled duties, 
it is directed that the following factors be carefully considered: a. 
Whether or not the individual made full, voluntary disclosure of sub- 
stantial derogatory information concerning himself as requested. 
b. The age at which the derogatory action took place. c. The period 
of time over which the derogatory action took place. d. Whether 
membership in a cited organization was the result of actual belief in, 

or knowledge of, the subversive nature of the organization or 
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Davis, dated 31 August 1956, indicating the reconvening of the board: 
12 September 1956, and attached to a receipt by Corporal Davis. 

DC: Thank you. Same objection. 

PRES: Will be admitted. 

REC: The Government has no witnesses to call. Colonel 
Flynn, would you like to make a statement as to the attempt to obtain 
witnesses. 

ATTORNEY ADVISER: I'll just go ahead from here. The 
Government Exhibit Number 7 for identification is a report of investi- 
gation for the use of the board, for use of the board, by The Adjutant 
General, ‘Department of the Army, Washington, D. C., which com- 
prised the basic communication and correspondence and papers at- 
tached which are respective inclosures. Under the provisions of 
Paragraph 5 to 605-200-1, dated 18 June 1954, Government Exhibit 
Number 7 for identification is classified, is not an open record. The 


contents thereof will not be disclosed to Corporal Davis or his counsel 


during open sessions of the board. The board members are also cau- 
tioned that deliberation or further study of the exhibit will be in closed 
session so the exact information or evidence and the method by which 
sources were contacted will not be disclosed. I offer Number 7 for 
" identification into evidence as Government Exhibit Number 7. 
DC: Excuse me... 
ATTORNEY ADVISER: This is the classified file. 
DC: Well, we object to the receipt in evidence of this exhibit 
upon each and all of the objections heretofore stated and at this time 
we demand access to Exhibit 7. 
PRES: This Exhibit 7 - in accordance with the regulations, this 
board has no authority to disclose this information to the indi- 
vidual concerned, and since it is a matter of procedure, the board will 
have to overrule the objection and admit the evidence. 
ATTORNEY ADVISER: Invitations were mailed by registered 
mail to certain of the nonconfidential adverse witness in this case. As 
a result of those efforts, however, no additional evidence is available 
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to be offered in open session before this board. 

PRES: Sir, did you say nonconfidential? They were confiden- 
tial witnesses but it was a matter of asking them if they would appear. 

ATTORNEY ADVISER: Well, I refer to them as nonconfiden- 
tial sources, perhaps witnesses who were invited to appear in accord- 
ance with AR - Par. 32c(4), AR 604-10. 

DC: What page is that on, Colonel? 

ATTORNEY ADVISER: 24. 

ATTORNEY ADVISER: Since we are not at liberty to reveal 
‘the names of these witnesses or their statements, they will not be 
introduced into evidence but will be forwarded with the transcript and 
the record of these proceedings for consideration. 

DC: Excuse me. I am uncertain now as to what the provision 


of Section 32c(4) is now being considered. 
ATTORNEY ADVISER: I'll read it. 
DC: The third sentence of that subparagraph reads as follows: 


In order to insure maximum confrontation of adverse witnesses, the 
board is instructed to invite as a matter of standard procedure each 
nonconfidential witness who has been personally identified, who has 
given information adverse to the member and who has not indicated 
expressly an unwillingness to appear. Now, then, Colonel Flynn, is 
it now your statement that invitations were extended in this case to 
certain persons whom you state are nonconfidential witnesses ? 

ATTORNEY ADVISER: That is right. 

DC: Well, at this time, since there are nonconfidential wit- 
nesses, the respondent demands the names of the persons to whom 
those invitations were extended. 

PRES: There is a correction. I think those people would be 
confidential witnesses but the letter asks them if they would appear 
as confidential. If you look at the back page of that regulation you 
will see a sample letter, and it was in accordance with this type of 
thing that we sent those letters. 

ATTORNEY ADVISER: I think we are talking about the same 
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thing. 
PRES: It is up to the witness whether he would be a confiden- 
tial or nonconfidential witness. 
ATTORNEY ADVISER: It's up to the witness. The government 
doesn't classify it as being confidential by virture of its source. How- 
ever, it is classified as confidential - as the confidential file because 
the Government recognizes the right of the witness, whether he desires 
53 his name to be kept confidential, to have his name released or his 
statement released. 
DC: Well, Colonel Flynn, I address this. demand to you as 
well as directing it to the board at this time, the respondent demands 
the names of all persons to whom you sent invitations of the kind des- 
cribed in Section 32c sub 4. 
ATTORNEY ADVISER: The board is not at liberty to disclose 
that information in view of the fact that we have not had authority to 
release it from the persons involved. And must, therefore, remain 
confidential. 
DC: At this time, we demand a copy of the invitations. I ad- 
dress this demand to Colonel Flynn and the board. 
ATTORNEY ADVISER: Well, obviously you realize the names 
of those individuals would appear on all those letters. and for the same 
reason the board is not at liberty to reveal them or release copies of 
the correspondence. 
DC: At this time the respondent demands of Colonel Flynn and 
the board an answer to this question: Were these persons a if 
they would submit a signed statement, permit their names to|be dis- 
closed as the source of the information given and whether their state- 
ments previously given might be read to the respondent with or with-. 
out the witnesses' names being disclosed. 
ATTORNEY ADVISER: They were contacted and given those 
options. Iam inerror. Not all of the witnesses were contacted. 
Attempts were made to contact them. 
PRES: A letter was addressed to these individuals and in some 


at $2 
cases they were no longer at that address and could not be found and 
the letter: was returned; therefore the individual could not be contacted. 
54 pe: Well, at this time, we demand of Colonel Flynn and the 
board faformation as to the names of the persons to whom delivery of 
this: invitation was not accomplished. 
x ATTORNEY ADVISER: For the same reason, the names 
can't be released prior to authority from the individual concerned and 
the demand respectfully submitted must be denied. However, this is 
‘2. subject to the president being of contrary view. 

PRES: The president is of the same view. The board does not 
have the authority to release the names of these witnesses without their 
consent and since they couldn't be contacted, we do not have their con- 
sent, and we do not have the authority to release the names of these 
individuals. 

Dc: At this time, the respondent demands of Colonel Flynn 
and the board information as follows: Whether or not any of the per- 
sons to whom such invitations were directed were members of the 
Army on active duty. 

PRES: They were. Their last known address was a military 

_ address but we have no way of knowing because they were not at that 
%, address. Apparently they have Jeft the service and no forwarding 
: “address. 
‘, DC: May I have that last question and answer read back. Tam 
seen of the response. 
“=: REPORTER: They were... 
“spe: The question first. 

‘REPORTER: Quote: DC: At this time the respondent demands 
of Colonef Flynn and the board informdion as follows: Whether or not 
any of the persons to whom such invitations were directed were mem- 

55 bers of the Army on active duty PRES: They were. Their 
last known address was a military address but we have no way of 
knowing because ‘they were not at that address. Apparently they have 
left the service and-no forwarding address. Unquote. 
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DC: Colonel Flynn, this statement I think would apply|to some 
of the witnesses ? 

BOARD MEMBER: In other words, some persons were military 
and some were Civilians. 

DC: Well, then, at this time, the respondent demands of Colo- 
nel Flynn and the board, the names of witnesses who were and who 
were not members of the Army on active duty. 

PRES: There again the board is not at liberty to divulge those 
names. 

DC: At this time, the respondent demands of Colonel Flynn and 
the board information on the following subject: Were or was the com- 
manding officer of any of these adverse witnesses to whom invitations 
were extended requested to permit that witness to attend this hearing? 

ATTORNEY ADVISER: I am not sure that I can answer your 
question as to what the extent of the efforts of the board. Under these 
- under this regulation, of course, you are obliged to make reasonable 
efforts to obtain the information or to contact the particular witness 


depending more or less, ofcourse, on the weight or effect that they 


feel the statement or testimony or appearance of that witnesses might 
merit. 
DC: May I have that read. 
(Let the record show the reporter reads back the last statement 
made by Colonel Flynn, the Attorney Adviser.) | 
PRES: I would like to add this statement that if the individual 
concerned had been contacted and showed a willingness to appear be- 
fore the board, then the board would, of course, contact his com- 
manding officer and ask him to make this witness available to us, but 
since we did not receive a reply from this individual, we don't know 
if they are in service or not or who the commanding officer would be 
at this time. 
DC: Is the respondent to understand that no adverse witnesses 
indicated a willingness to appear at this hearing? 
PRES: That is correct. 
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DC: Did any adverse witness indicate a willingness to submit 
a written statement to this board. 

PRES: No, sir. 

DC: My next question is this, directed to both Colonel Flynn 
and the board: Does the board have any written statements, the read- 
ing of which by the respondent would not disclose the source? 

PRES: We do not. 

DC: Does the board have any written statements from any 
adverse witnesses ? 

ATTORNEY ADVISER: We decline to answer that. First of 
all, Ican't see how it could be of an assistance to the defense. The 
Summary of Information sets forth as completely as possible the in- 
formation upon which the allegations are based without of course vio- 

lating the security regulations pertinent to these investigations 
and proceedings. 

DC: May I suggest that we think that our last question is 
material, pertinent and can be of help to us because of the provision 
of Section 32c, sub 5, appearing on page 25 wherein the third last 


sentence of that subparagraph it is provided as follows: Parts of 
written statements submitted by informants may be read to the 
member provided that the source of the information has authorized 
its release or provided that the reading would not disclose the source. 


Now, we believe that we are entitled to know whether or not there are 
any written statements going to be used against us which have not been 
to this point disclosed to us and whether or not the reading of those 
statements would not disclose their source. 

ATTORNEY ADVISER: Reading further in answer to your 
question there, reading the preceding sentence: During the course 
of the board proceeding, the line of question will be involved to give 
the member all possible forming the basis but confidential sources of 
information and other classified information are to be protected. I'll 
attempt, as well as members of the board I am sure, in obtaining 
interrogations of various witnesses to be more specific than is the 
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Summary of Information and try to answer questions and maybe use ex- 
pressions as completely as I can or as far as we can without |disclosing 
the source and that will include possibly even reading certain informa- 
tion from those statements. 
DC: Well, first, Colonel, if I heard you correctly, I thought 
you just said that your interrogation of witnesses - now, I understand, 
- I understood the Government to announce that there will be no wit- 
nesses to be called by the Government. 
A@TORNEY ADVISER: That is correct. 
DC: Does the Attorney Adviser intend to call witnesses ? 
ATTORNEY ADVISER: No, sir. We don't intend to call any 
witnesses at this point. E 
(Let the record show there was a long pause at this point.) 
DC: That is all I have at this time. 
PRES: Do you have anything further, Colonel. 
ATTORNEY ADVISER: Subject to the president being|of the 
contrary view, the Government has no further evidence to present. 
However, I invite the defense's attention to the fact that the Government 
has presented to the board certain classified documents, the nature and 
content of which we are not authorized to disclose. It is upon these 
classified documents that the Government has based the allegations. 
DC: Now, does that finish the entire Government case? 
PRES: I would like to state one thing, that this Summary of 
evidence has taken the key points of this information and I don't know 
of any really important information that was not covered in the Sum- 


mary of Information, a copy of which was made available to you. The... 
DC: Well, that is the whole point. You touch upon the signifi- 


cant phase of this case. I understand the president to say since we 
have been furnished with a copy of the Summary of Information 
that is about all we need to know to defend this proceeding. Well, in 
our view, that is simply not so because that Summary of Information 
in the first place is not sworn to by anybody; it is obviously only some- 
thing in the nature of an unsworn complaint. We haven't been con- 
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fronted with any speaking witnesses to support any of those allega- 
tions and we have been denied access to what the Government says is 
a file of statements which supports those allegations. And so I want 
to emphatically disagree with the president of the board that we are 
being given anything in the way of a fair hearing simply by being 
furnished with a copy of this unsworn, hearsay statement which vio- 
lates many of our rights. 

ATTORNEY ADVISER: Regarding the Summary of Informa- 
tion, it is to include, of course, and it is a summary of all deroga- 
tory information which was disclosed by the investigation which the 
Government feels is necessary to enable you to present an adequate 


defense and which raises the issues in this case. It may be that some 
evidence or many of the details which underlie the individual case have 
not been stated. However, there are no so-called hidden charges in- 
volved and the board will give full consideration to the fact that se- 
curity does not permit the identity of the sources of information and 


that persons who have given information adverse to you may not ap- 
pear and be available for your examination. Neither the board nor 
the Army is invested with the power to subpoena in security hearings 
and neither one has the authority to expend public funds to cover the 
60 expenses of a witness and in accord with our early remarks, 

efforts have been made to obtain certain witnesses, either their 
presence or the use of their statements, but in the absence of that, 
the board will endeavor in the case there should be witnesses to 
shape its questioning to suggest possibly the information or the cir- 
cumstances which has been made the basis of the allegations insofar 
as we can without disclosing the source. 

DC: I don't understand. 

PRES: I would like to have a short recess here. 
The board closed at 1130 hours, 12 September 1956. 
The board opened at 1132 hours, 12 September 1956. 

PRES: The board will come to order. 

REC: All members present when the board closed, the 
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individual concerned, his defense counsel, recorder, and reporter 
are again present. 

DC: Now, may I take up with Colonel Flynn another matter 
which we spoke about. I understood you to say that the board will 
shape its questions so as to inform the respondent of as much infor- 
mation as they could concerning these charges without breaking the 
confidential character of the information. I may not have understood 
you, Colonel. You used the expression "shape the questioning". I 
was wondering whose questions were going to be shaped since there 
are no witnesses to be called. 

ATTORNEY ADVISER: I must agree in the absence of witnes- 
ses that probably has no application. 

DC: Then does that complete the Government's case? Is 
everything in now ? 

PRES: You have all the Governments Exhibits in? 

REC: They have all been submitted. 

PRES: At the close of the last hearing the defense had made an 
objection and the board had not made a ruling upon the objection as we 
closed because we received this message indicating that there would 
be an attorney adviser. I would like to ask the defense, would you 
like to reiterate that statement? It's a matter of record and part of 
the hearing. Would you like to add anything to that or any statement 
before the board rules upon that objection? 

DC: Well, first, I want to repeat for the record this query: 
Has the Government's case closed? Is everything in the record that 
the Government is going to depend upon in this proceeding against the 
respondent ? 

PRES: That is correct. 

ATTORNEY ADVISER: It is. 

DC: May I borrow this for a minute. Well, in addition to the 
objections I stated at the first hearing, and which appear in the trans- 
cript, we further object, and to establish those objections, I wish to 
ask Colonel Flynn certain questions. May I proceed to do so? 
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PRES: You may. 
DC: Colonel Flynn, you are the Attorney Adviser in this pro- 
ceeding? 

ATTORNEY ADVISER: That is right. 

62 DC: Were you present at any private meetings between the 
board and any witness who signified his desire to be heard in private. 

ATTORNEY ADVISER: No, sir. I wasn't. 

DC: Do you know of any meetings between the board and any 
witnesses who signified their desire to be heard in private ? 

ATTORNEY ADVISER: No, sir. I have no knowledge. 

DC: Have you examined the so-called confidential file, access 
to which has been denied us? 

ATTORNEY ADVISER: I have. 

DC: In that file, is there any evidence or any statement favor- 
able to the respondent ? 

ATTORNEY ADVISER: Yes. There is. 

DC: Will you please state for the record what those favorable 
statements declare or state? 

ATTORNEY ADVISER: I am not at liberty to discuss the spe- 
cific statements. I can assure you if that will be of any help that they 
support what is stated in favor to the accused in the Summary of In- 
formation. 

DC: Does that confidential file contain any statements adverse 
to the respondent ? 

ATTORNEY ADVISER: Yes. It does. 

DC: Without disclosing the names of the informants, please 
state what those statements say which you characterize as being ad- 

63 verse. 


ATTORNEY ADVISER: Here again I don't feel competent to 


improve upon what has already been furnished you in the Summary of 
Information. 


DC: There is present at this hearing and in this room the con- 
fidential information to which we have been denied access? Is that 
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correct ? 
ATTORNEY ADVISER: That is correct. 
DC: Now, at this time, I demand that you place that confiden- 
tial file before you and review for the record at this time without dis- 
closing the names of the information, all information for and against 


the respondent. 
ATTORNEY ADVISER: This, of course, demand will be on the 
board. I have no authority to reveal information to you. 
DC: I make the same demand upon the board then. 
ATTORNEY ADVISER: And I would object to the demand on 
the ground that it can serve no purpose that has not already been ac- 
complished in view of the fact that the board is the final - is not the 
final group to make findings in this case. It is their job to make find- 
ings. They presently have access not only to the information, but to 
the sources of the information andfor me to disclose at this time or 
attempt to further advise you beyond the Summary of Information and 
which would serve no purpose but to extend the course of these pro- 
ceedings. 
DC: Colonel, did you recommend to the President of this 
board that he request the presence of members of the Army and other 
military departments whose testimony, favorable or unfavorable to the 
respondent, was felt by you material for a fair presentation of the en- 
tire case? 
ATTORNEY ADVISER: I am not sure that it is my responsi- 
bility to make that determination. I think that is the determination that 
is made by the President of the board in accordance with the regulations 
and I can't say I was any more than available to advise the President of 
the board in that respect. 
DC: May I call your attention to this provision. This) Army 
Message DA 442740 providing as follows: "The duties of the attorney 
adviser are prescribed as follows: Then several provisions, and 
the one which I am interested in now is as follows: "Recommend to the 
president of the board that he request the presence on TDY" ~ does that 
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mean temporary duty ? 

(Let the record show the members of the board nod their heads 
in the affirmative.) 

DC: . . . “of members of the Army and other military depart- 
ments whose testimony favorable or unfavorable to the respondent is 
deemed material to a fair presentation of the case."' That was one of 
your duties, wasn't it? 

PRES: As you know, the attorney adviser was not appointed on 
this board when it was first organized and appointed, and the board 
made certain efforts on its own before the attorney adviser was ap- 
pointed. We made efforts to get certain witnesses and I think I would 
like to ask Colonel Flynn if he thinks the board's efforts were adequate 

65 and if it is unnecessary that further witnesses be obtained. 

DC: We are going to object because it calls for a conclusion 
for Colonel Flynn, and we can't test that until we know just what the 
board did, and to whom they sent these invitations. 

ATTORNEY ADVISER: This, I would decline to answer for 
substantially the same reason you object to, ask a conclusion of me 
which I only submit should have no bearing on the board's findings and 
recommendations in this case. That isa decision, of course, to be 
made by the board. They will cons ider, as I indicated before, the 
fact that certain adverse witnesses have not been called and the re- 
spondent has not been given an opportunity to confront, cross-examine , 
and likewise they will - they can give whatever weight they feel is 
necessary to statements, testimony, statements and reports from wit- 
nesses which are fair to the respondent. And insofar as adequacy of 
those efforts, this hearing as you know is subject to review. We have 
attempted by reason of closing the invitations and making it apparent 
from the record or the report of the proceedings what those efforts 


were in order that they might be considered on review, which, of 


course, is provided for in the regulations. 
DC: Colonel Flynn, I'll address this question to you: From 
your examination of the confidential file, access to which has been 
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denied the respondent, did you see in that confidential file any reason 
indicating that a disclosure of that confidential file to the respondent 
would in any manner affect national security as that term is defined in 

66 SR 600-220-1, issued 18 June 1954, Section I, Paragraph 2, 
reading as follows: "The term ‘national security’ relates to the pro- 
tection and preservation of the military, economic, and productive 
strength of the United States, including the security of the Government 
in domestic and foreign affairs, against or from espionage, sabotage, 
and subversion, and any and all acts designed to weaken or destroy the 
United States ?" 

ATTORNEY ADVISER: I certainly am not going to question the 
classification of any matter contained in the file, and its binding upon 
me as all members of the board. I don't feel I could add anything, that 
my opinion would add anything to this hearing. Obviously parts of the 
file are classified because of their effect or its effect on national se- 
curity in accordance with pertinent regulations. Other parts of the 
file are classified because of the respect due the individual giving in- 
formation. 

DC: Iam going to proceed to examine Colonel Flynn somewhat 


as in the role of an expert in military matters and to do sol am going 


to develop some biographic material from Colonel Flynn. Colonel, 
would you please state your age. 
ATTORNEY ADVISER: I here object to this line of questioning 
unless the defense can show some purpose which is not apparent to me 
now which might aid the board in their findings and recommendation 
in this particular case. 
DC: I will be glad to do so, and state it to the board. | It is our 
contention that the Attorney Adviser, being a Lieutenant Colo- 
nel, is obviously an experienced military officer who would have ex- 
pert knowledge and opinion concerning the subject of national |security , 
and that I anticipate that I could lay a foundation of professional quali- 
fication, and after doing so, and since he has seen the file, and since 
the respondent has not seen it, and in view of the duties of the attorney 
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adviser as prescribed by this regulation, to tell this board and this 
respondent whether or not he saw in that file anything which indicated 
that national security would in any way be affected if that information 
was disclosed to us. That is the reason the ground upon which I ask 
the right to examine the Attorney Adviser. 

ATTORNEY ADVISER: I'll object, first, on the ground of 
qualifying me as an expert. Iam certain that I could not be qualified 
any more of an expert in that field than any member of the board and 
in that respect my opinion or testimony, whichever it might be, could 
serve no purpose. And, secondly, it appears to me to be immaterial 
to the issues in this case. 

DC: I would like to reply to that as follows: This board sits as 
a board of inquiry. It is a nonpartisan board, and under the regula- 
tions it comes under, within the limits of this regulation which we say 
are unconstitutional and unlawful, but at least the purpose of deter- 
mining what the facts are. Now, what the board may think of that file 
and the relationship to national security may be something entirely 
different from what the attorney adviser thinks of that file in the light 


of his experience as a military officer, we are entitled, we 


submit, to the opinion of Colonel Flynn upon it since that is the, best 
we can do. You won't let us see the file, and our contention is that 
there isn’t one jog or tittle of national security involved in this pro- 
ceeding, nor is national security in any way jeopardized or affected, 
or would it be if that file were disclosed to us. 

ATTORNEY ADVISER: I'll defer to the president. 

PRES: I would like to point out that in the opening of this board 
we stated that the question as to legality and constitutionality of these 
proceedings are not in issue and cannot be decided by this board. So 
in view of the fact that the information cannot be given to the individual 
concerned in accordance with the regulations, we cannot rule on this 
as being admissible. In other words, we cannot permit it to be en- 
tered because it would be contrary to the regulations and we can't try 
the regulations and the constitution of the United States in this board. 
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All we can do is obtain evidence as to whether or not Corporal Davis 
should be retained in the service based on the allegations. 

DC: In the first place, I have a fundamental difference of 
opinion with the president upon that subject. I am aware that/the pro- 
visions in the regulations which the president has just read and as the 
president views it and as the regulations seeks to impose the [condition 
upon this board of officers proceeding with this hearing notwithstanding 
their opinion, if it is their opinion, that this is an unconstitutional pro- 

ceeding. Now our view in that connection is as follows: that as 
officers of the United States and under your oaths as officers, that you 
are not compelled and you are not required to obey the order, the un- 
lawful order of any superior, and if this board or any member of it 
should be convinced that this proceeding is unlawful and unconstitu- 
tional, that this board must so declare and that it cannot take) the 
position that since the regulations say you are not to consider these 
matters that you are thereby prevented from considering them. 
Otherwise the fundamental nature of the oath of an officer of the Army 
of the United States is completely nullified. And there is support for 
this position in the Uniform Code of Military Justice because you are 
not obliged to obey an unlawful order of superiors. Secondly, and per- 
haps not so significantly in view of the paramount consideration I have 
just advanced, the president refers to evidence. Well, there)is no 
evidence here at the point where the case is closed that has ever been 


recognized as evidence any place in the country. So we renew our 
demand that we be allowed to examine Colonel Flynn along the lines I 


have indicated. 
ATTORNEY ADVISER: And I defer to the President's |ruling. 
PRES: Well, subject to any objection of any member of the 
board, I can't see where this particular case now in hearing fo be 
benefitted by such a line of questioning. 
DC: Well, in our view, sir, the whole basis of going through 
this proceeding using confidential information is that in some way 
national security is thereby affected, and that if this 
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confidential information was disclosed to us so that we could have a 
fair chance of meeting it, the only reason that can be justified is upon 
the ground that national security is involved. Now, if national secur- 
ity is not involved, the reason for this rule or regulation denying us 
access disappears. So we want to lay that sort of a foundation. 

PRES: Well, your point is well taken and will be made a mat- 
ter of record, but I can't see where the individual concerned’s case 
would be furthered by this information, this line of questioning of the 
Attorney Adviser. 

ATTORNEY ADVISER: In answer to your argument briefly, 
whether it be on constitutional ground or otherwise, AR 604-10 which 
set s forth the standard of criteria and defines national security, sets 
out the standard criteria with the application of standard. You have 
been advised of that, and the board is aware of it and is processing 
under regulations. The board has no authority to consider constitu- 
tional questions and further argument on this point, I feel, has no pur- 
pose, and I submit my recommendation that the objection be overruled 


and that we proceed with the evidence insofar as it involves the parti- 


cular allegations in this case. 

PRES: Was that in the form of an objection, Mr. Marshall? 

ATTORNEY ADVISER: An objection to his... 

PRES: Mr.’ Marshall, was your statement in the form of an 
objection? 

DC: No. My statement was in the nature of a statement of 
reasons why we should be allowed to examine Colonel Flynn in the area 
I have indicated. 

ATTORNEY ADVISER: In restating the objection, it was my 
objection to the line of questioning. His argument has been in the 
form of a statement of reasons why the line of questioning should be 
permitted. Your ruling will be whether or not my objection to his line 
of questioning will be sustained. 

PRES: The objection of the Attorney Adviser is sustained. 

PRES: The board will be closed for lunch. 
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The board closed at 1200 hours, 12 September 1956. 
The board opened at 1305 hours, 12 September 1956. 

PRES: The board will come to order. 

REC: All members present when the board closed, the individ- 
ual concerned, his defense counsel, recorder, and reporter are again 
present. 

DC: May I have the last sentence there please. 

REPORTER: Quote: The objection of the Attorney Adviser is 
sustained. Unquote. Is that enough? 

DC: Yes. 

DC: The respondent offers to prove by the testimony jof Lieu- 
tenant Colonel Flynn that there is nothing in the confidential file of 
any adverse witness, or any witness, which in any way shows that the 
alleged conduct of the respondent in any way affected national security , 
and with that offer of proof, we have no further showing to make with 
respect to this particular phase of the case. 

ATTORNEY ADVISER: The record will show - will so note. 

DC: Now, as I understand the posture of the case, the time has 
now arrived for the respondent to present his defense ? 

PRES: That is correct. 

DC: First, if the board please, the respondent renews his offer 
to resign from the reserve provided that he be given an honorable dis- 
charge. I want to make very certain that the record shows such an 
offer on the part of the respondent. We have made that offer lin 
writing, and that offer has been refused. That is my understanding of 
the state of the record. Is that the President's recollection of it ? 

ATTORNEY ADVISER: This board has no authority to consider 
any such an offer. If such an offer was made, it was to be made in 
lieu of these proceedings. 

DC: That is correct. 

DC: Although the record may so state, it should be made a part 
of the record that this board is not allowed to consider such an offer. 

DC: Now, at this time, the respondent renews and reiterates 
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and hereby adapts each, all and every of the objections which he stated 
at the first session of this board and which appear in the typed trans- 
cript. In addition thereto, the respondent moves at this.time for a dis- 
missal of these proceedings, or for a finding or recommendation that 
his retention in the reserve is not inconsistent with national security 
upon the following additional grounds. In the first place, we have been 
consistently denied the right of confrontation of witnesses against us. 
Secondly, no witnesses have been called against us. Third, we have 
been denied access to the so-called confidential file which purports to 

contain information supporting the letter of allegations and the 


Summary of Information, upon the further ground that those matters in 


the Summary of Information and the letter of allegations dealing with 
the alleged pre-service activities, associations and beliefs of the re- 
spondent are immaterial, irrelevant and incompetent in this proceed- 
ing; that the reference in the letter of allegations to his parents and 
their alleged political beliefs and opinions likewise are immaterial, 
irrelevant, and redundant as far as this respondent is concerned; and 
moreover under current, applicable security regulations, whatever may 
be the political opinions or activities of his parents that they are not 
within the criteria which this board is entitled to use in determining 
what the fate of this respondent shall be. We also move for a dismis- 
sal or a finding that retention is not inconsistent with national security , 
and that on the other hand that retention is consistent with the overall 
purpose of this proceeding upon the provisions in Section 3, Paragraph 
19 and with those contained in the same paragraph as amended by 
Change 2; in that this respondent as a member of-the United States 
Army Reserve not on active duty and since he is a respondent whose 
discharge is sought prior to the term of his reserve service is to be 
issued a discharge if the findings go adverse which can only be based 
on the gravity of the substantiated derogatory information regarding 
matters occurring prior to and during his period of service, and we 

74 advance the further ground that there is no substantiated de- 
rogatory information here of any gravity at all indicating that his 
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retention is contrary to the national security. We move further for a 
dismissal or finding favorable to the respondent upon the ground that 
the character of his active service is such that he was given an honor- 
able separation from active duty and that there is nothing in his re- 
serve record or his record while he has been a reserve or which would 
in any way indicate that he ought to be given an adverse discharge and 
that his character of service is to be interpreted to include those fac- 
tors normally taken into account in determining the character of sepa- 
ration where there is no adverse security finding. Upon each) and all 
and every one of these grounds, we move for a dismissal or a finding 
favorable to the respondent, and at this time we respectfully move the 
board for a ruling upon these motions. 

ATTORNEY ADVISER: Without treating with any of the motions 
or the objections specifically, first of all, because I don't recall them 
specifically, but I would judge them by their nature, consider them as 


made, and since they go more to the constitutionality or legality of 


these proceedings and do not go directly to the issues and allegations 
of these proceedings, and I submit - it is submitted that the motions 
and objections both be denied and the objections overruled. 
PRES: The objections made by the defense appears to be most 
directed primarily to the method of proceedings and the legality of the 
proceedings. This board has no authority to consider|the 
legality; so, therefore, the objection is overruled. Also, this board 
is a board of investigation and not legally authorized to dismiss 
charges; therefore, motion for dismissal is overruled. 
DC: I should like to add one more observation concerning the 
obligations of the board and their decision that they are bound by this 
regulation and that they cannot consider any question of constitutionality 
or legality and the additional consideration I wish to call to the atten- 
tion of the board is the provision discussed in Article - Section 171 
dealing with Article 92 of the Uniform Code of Military Justice which 
is concerned with violation or failure to obey a lawful, general order 
of the regulations and the Manual at Page 323 has this to say:| A 
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general order or regulation is lawful if it is not contrary to or forbid- 


den by the Constitution, the provisions of an act of Congress or the 
lawful order of a superior. A general order is one which is promul- 
gated by the authority of - by a secretary of a department and which 
applies generally to an armed force. A regulation with which we are 
here concerned is a regulation of that kind. Now, I should also for the 
information of the board like to state that the same paragraph states on 
Page 324 that a general order or regulation is presumed to be lawful. 
That presumption, however, is not a conclusive presumption, and at 
the most, is only a rebuttal presumption, and notwithstanding what the 
regulation has to say, this board has the duty and obligation under their 
oaths as officers of the Army of the United States to say in their findings, 
if they be of that opinion, that this proceeding is unlawful and unconsti- 
tutional so far as this soldier is concerned. 

ATTORNEY ADVISER: The question has again been ruled on that 
this board has no authority to consider questions of legality or the con- 
stitutionality of the proceedings , and suggest since it has been ruled on 
that we proceed to the matters at issue. 

DC: In addition to the objection we have stated dealing with our 
rights under the First Amendment, I wish to direct the attention of the 
poard to Change 2 of AR 604-10, paragraph 13, page 3, in which the 
subject of so-called proscribed organizations is dealt with, and I want 
to call the attention of the poard to the following added provisions effec- 
tive 12 June of this year dealing with evaluation of derogatory informa- 
tion, and under that heading this is said: Whether membership ina 
cited organization was the result of a desire for social activities or 
misguided belief in alleged patriotic motives espoused by the organiza- 
tion. It should be remembered that Communist-run organizations 
were designed to ensnare persons by appealing to patriotic motives or 
other high ideals while the true nature of the organization was dis- 
guised. Now, there is nothing in the Summary of Information nor in 
the letter of allegations which was issued before this change became 


effective which in any way measures up even by a way of a simply, 
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unproven stateme nt that such was the case so far as the respondent 
is concerned, and the single organization or two organizations men- 
tioned in the summary of information. Now, I also want to call the 
attention of the board to subparagraph 3 of the same section, providing 

as follows: Quote: The fact that an individual's relatives or 
associates are or have been engaged in activities or associations 
listed in the criteria will be used as an allegation only if there is avail- 
able information which indicates or from which it may be logically 
inferred that the individual is sympathetically influenced in thought 
or action by the subversive activities or ideologies of his relatives 
or associates and that his association with them is current. The Sum- 
mary of Information has a reference to his parents in the following 
allegation in subparagraph b(2): Other persons both of who had known 
Davis for three years or more declined to recommend him because in 
substance they felt that he had been conditioned to socialism by his 
family. Now, the respondent by no means abjures or abandons his 
parents, and their belief is whatever they may believe. He does not 


disown or renounce them in any fashion whatsoever, and he wishes me 
to tell the board that situation in this plain fashion, but whatever the 
believing or opinions of his parents, they are the beliefs and opinions 


of his parents, and it is our position that, notwithstanding the vague- 
ness and ambiguity of the allegations dealing with his family, it is 
apparent by the use of such a vague and formless term as "socialism" 
that under the criteria that is in no way material here unless it be 
shown that this respondent in some way embraced or sympathized with 
the alleged beliefs and opinions of his parents. And that concludes the 
statement of my ground for dismissal and a favorable finding. 
PRES: The remarks of the defense counsel has been taken into 
consideration. The fact is all evidence available before this board will 
be taken in consideration when making the finding. However, the board 
cannot reveal any findings because it is not the final authority. This 
case will be reviewed and your remarks will be made part of the record 
and made available to the reviewing authority, but the board does not 


legally dismiss the hearing. . . 

DC: Very well. 

PRES: . . . therefore the motion for dismissal is denied. 

DC: At this time the defendant will not call any witnesses. He 
will not testify himself, and he will not make any unsworn statement 
for the following reasons, that we have not been confronted with any 
witnesses; we have been denied access to the so-called confidential 
file; and the letter of allegations and the Summary of Information on 
their face fall short of reaching the criteria which would lead to a find- 
ing adverse to the respondent; and for those reasons we will not testify 
under oath. We will not offer any statements. We will not offer any 
witnesses, nor will we offer anything in the way of documentary evi- 
dence except the act of service record of the respondent as well as his 
service record while he was in the reserves. Now, at this time, the 
respondent, however, calls upon the Attorney Adviser under these 
regulations to state at this time in the record what the views of the 
Attorney Adviser are since under this message or directive as I under- 
stand it, he is entitled to advise the board in the absence of the respond- 

ent although I am aware that the Attorney Adviser has no vote 
and is not to be present at the time the board deliberates upon its find- 
ing. But at this time, we demand that the Attorney Adviser state to the 
board whatever he cares to with respect to this case. 

ATTORNEY ADVISER: First of all, before answering your 
question, you understand, Corporal Davis, that you may testify in per- 
son, or elect to remain silent, and if you elect to testify, you will be 
required to submit to examination by the board on any matters. 

DC: Corporal Davis understands those matters, Colonel. 

ATTORNEY ADVISER: And you further understand that in ac- 
cordance with the letter which was furnished you, Government Exhibit 


Number 2, which contains the statement of allegations, that it is your 


responsibility to refute, rebut or raise serious doubt upon the adequacy 
or accuracy of the records which are available to the Government and 
of which you have been informed through the Summary of Information. 
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DC: Corporal Davis understands that the regulation so states, 
but he denies that he has any legal responsibility to rebut unsworn, 
secret charges against him. | 
ATTORNEY ADVISER: You further understand that this is your 
opportunity to present anything in your behalf to refute, rebut and raise 
serious doubts as to these allegations and that your failure to present 
anything will necessarily require, of course, that the board's findings 
and recommendations will be based entirely upon the evidence pre- 
sented by the Government. 
DC: We understand that the regulation purports or so provides 
but.for the reason stated, we assert that the provisions are unlawful 
and that we have no burden or responsibility of rebuting anonymous, 
unsworn, secret testimony presented, alleged to be presented by 
nameless and faceless informants. 
ATTORNEY ADVISER: In answer to your question then, my - 
you referred to a conference with the board ? 
DC: I understood that the directive or message creating the 
role or part or status of attorney adviser, provides as follows: That 


the attorney adviser has no vote. He is not to be present when the 
board deliberates upon its findings, but that the board could consult 
him outside of this proceeding requesting his advice. 
ATTORNEY ADVISER: My advice, as I interpret that), will be 
restricted to normally where where is evidence. I may or may not 


give a summary of evidence that is conclusive as to the case., Aside 
from that, it is to advise them specifically on what findings they are to 
make, which of course includes a specific finding as to each allega- 
tion as provided for in 604-10, and in addition to that to give them 
some assistance in formulating their memorandum of reasons or 
basis for their findings and recommendation in order that their ideas 
might thereby be conveyed to the reviewing authority. 
DC: Does Colonel Flynn have the opinion then, that he can 
advise this board both on matters of substance and matters of proce- 
dure in the absence of the respondent. 
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ATTORNEY ADVISER: No. I have no authority to advise them 

as to what their findings shall be, affirmatively or negatively , favor- 

81 able or unfavorable, on any of the allegations; nor do I have any 
authority even to give them my opinion as to what the weight that should 
be given to different bits of evidence. 

DC: May I see that TWX. 

ATTORNEY ADVISER: I had it here a minute ago. 

PRES: We did have several copies at one time. 

DC: Well, to clear this up, it is our position that under this 
directive, the status or position and function of an attorney adviser 
that any advice that you give to the board must be given at this open 
hearing in the presence of the respondent and that that advice must be 
recorded as all other parts of the proceeding have been recorded. 

ATTORNEY ADVISER: Well, that is a question of interpreta- 
tion of the regulations or any of the pertinent directives. I do not give 
advice in any case on my opinion of the evidence or what the findings 
should be in any case. Iam not at liberty to try to use my influence 
to either an unfavorable or favorable decision to the respondent. Iam 
always available in and out of here to advise the President of the board 
on procedure, regulations, and any other pertinent directives pertain- 
ing to the board. 

DC: Well, that clarifies your position, Colonel. I would like 
to repeat it as I understand it, in your opinion, under this message of 
creating the status of an attorney adviser and your appointment as such, 
that you are entitled to advise the board within the limits you have in- 

dicated outside of the presence of the respondent ? 

PRES: The board will take a short recess. 

The board closed at 1340 hours, 12 September 1956. 
The board opened at 1345 hours, 12 September 1956. 
PRES: The board will come to order. 
REC: All members present when the board closed, the indi- 


vidual concerned, his defense counsel, recorder, and reporter are 


again present. 
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DC: At this time, the respondent wishes to state for the rec- 
ord that he objects to any consultation by Colonel Flynn with this 
board or any member thereof except in open recorded, reported ses- 
sion at which this respondent and his counsel are present. Now, I 
should like to pass to another subject. 
PRES: Is that an objection? 
DC: Yes. We will object to Colonel Flynn consulting with the 
board or any member thereof at any time other than in open session 
at which the respondent and his counsel are present and which is re- 
ported by the official reporter. 
PRES: Well, it is the understanding of this board, subject to 
any objection by any member, that the board understands that the 
Attorney Adviser is to advise us in procedure only, and as far as the 
substance of the findings and recommendation, the Attorney Adviser 
has no authority to advise in that matter, and the board will be so 
conducted in that manner. 
DC: I shall pass to another matter then. This message creat- 
ing this status or position of attorney adviser provides in part as fol- 
83 lows: Whether or not oral argument is presented on behalf of 
the respondent, the attorney adviser may make such summation of 


the case as he deems appropriate but the summation of the case will 


not be a partisan presentation, but will be in the nature of an objective 
analysis of all of the information before the board which has been dis- 
closed to or by the respondent and may point to the logical conclusions 
that may be drawn therefrom. Now in view of that provision,|at this 
time, the respondent demands that the attorney adviser make |a sum- 
mation of the kind referred to in this portion of the message Ij have 
just quoted. 
PRES: The board has no objections to such summation in open 
session. Does the Attorney Adviser have any objection to making such 
a summation? 
ATTORNEY ADVISER: I understand now that the defense has 
presented all the evidence ? 
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PRES: I was going to ask that and you answered... 

DC: The respondent has heretofore stated that in view of the 
fact that no witnesses were produced against him, that he has been 
denied access to the so-called confidential file, that he has nothing 
to rebut or meet here, consequently he will not call any witnesses. 

PRES: I would like to get a tie-in on my question as to whether 
you want to make a summation of the hearing? 

ATTORNEY ADVISER: I would like to make a few notes, at- 
tempting to summarize, to make any summation even before determin- 
ing whether or not a summation will be made. 

84 PRES: OhI see. 

DC: I move then we recess then to give. . . 

PRES: Okay. Just a moment. Now, here asa matter of rec- 
ord earlier in the proceedings, the respondent was advised that he 
may submit to The Adjutant General, Washington 25, D.C., in writing 
within ten days after the receipt of the field board of transcript any 
further evidence or information he may desire to have considered in a 
final review of his case by the Department of Army Review Board, and 
that failure to receive additional information within ten days of his re- 
ceipt of the transcript plus normal mailing time will cause his case to 
be considered without further representation from him or for him. 

I wanted to repeat that since it has been so long since the first session 
to remind him again of that matter, and since the Attorney Adviser 
has already advised the respondent of his rights and that we got an 
affirmative answer that he did understand them, I want to say now, 
Corporal Davis, as the individual concerned, I ask you to state for 


the record whether you have presented all available evidence in your 
behalf? 
(Let the record show the individual concerned nods his head 


affirmatively.) 

DC: We have not presented all available evidence for the rea- 
son that no witnesses have been called here against us, and there is 
nothing for us to meet with the evidence we have. 
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| 
PRES: Have you presented all the evidence available t 


available in your behalf. 

DC: My answer is the same. 

PRES: The board will take a recess in order for the Attorney 
Adviser to compile his notes and give us his answer. on the question 
previously given. 

The board closed at 1350 hours, 12 September 1956. 
The board opened at 1410 hours, 12 September 1956. 
PRES: The board will come to order. 

REC: All members present when the board closed, the individ- 
ual concerned, his defense counsel, recorder, and reporter are again 
present. : 

PRES: Are you ready, Colonel, with your notes. 

ATTORNEY ADVISER: I am ready, yes. 

PRES: Mr. Marshall? 

DC: Yes, sir. 

ATTORNEY. ADVISER: My erention will be somewhat dis- 
appointing. In view of the fact that there is no evidence to be summed 
up, except, of course, that which is confidential, and which cannot be 
openly discussed. Directing my remarks to the board, it is assumed 
that all of you have read AR 604-10 as changed and that you have read 
and are familiar with Government Exhibit Number 7, the contidential 
file in this case. Asa result of there being no evidence presented by 
the defense or by the government in open session before the board, 
your findings and recommendations must be based upon the evidence 
presented by the government and which of course consists of the con- 
fidential file alone. In connection with the respondent's failure or re- 
fusal to avail himself of this opportunity to present evidence,| refuting 
or rebuting the allegations, I direct not only your attention but his 
attention to the admonition in the letter which has been introduced as 

an exhibit in this case, Government Exhibit Number 2, wherein 
it was stated, andI quote . . . your failure or refusal to avail yourself 
of one of the means of explaining or refuting the allegations may be 
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considered an admission by you of the truth of any matter to which a 
responsive reply is not made and an acceptance of all derogatory in- 
ferences flowing therefrom." The board is free to consider, however, 
the Summary of Information and the reasons given by the defense for 
so failing or refusing to offer evidence. The board, therefore, is 
obliged to make its findings and recommendations in accordance with 
the regulations, and I wish to direct your attention to the criteria to 
be considered as set forth in the regulations and the application of that 
criteria as earlier referred to by the defense counsel and as set out in 
full by the regulations. You will consider from the confidential file, 
not only the evidence unfavorable to the respondent, but you will like- 
wise consider all the evidence in the file which is favorable to the re- 
spondent, and based upon a common-sense evaluation of the evidence, 
make your findings and recommendations. I have nothing further. 

PRES: Does the defense have anything further ? 

DC: We have nothing further to offer the board. 

PRES: Does any member of the board have anything ? 

ATTORNEY ADVISER: I would like to clarify something further 
in relation to the defense's objection. It was a form of objection to the 
Attorney Adviser consulting with any member of the board regarding any 

regulations or directives in connection with this case. Your ob- 


jection was in the form of my doing so even after the termination of 
these proceedings ? 

DC: Yes. We have this objection, that we would object, will 
object and we have to do it so to speak in the future to any consultation 
of the Attorney Adviser with the board or any member of the board in 
the absence of the respondent and his counsel otherwise than in an open 


session where everything said by the Attorney Adviser to the board is 
a matter of record. 

ATTORNEY ADVISER: Want to put it in the form to rule on. I 
would like to state, it is my interpretation that lam free to consult with 
any member of the’ board regarding the interpretation of the regulations 
or any that is pertinent to this hearing, and at any time following the 
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conclusion of the actual hearing itself, and on the basis of that, that 
is my interpretation, of course, of DA Message 422740, and my 
recommendation is based on my interpretation of that directive. My 
interpretation is that I am authorized to do so. First of all, I wish to 
quiet any suspicion that I might be proceeding as a prosecutor in any 
form. However, you rely only on my integrity as to that. I do not feel 
bound by these regulations to refrain from advising the board after 
these hearings. Iam, of course, obliged to comply with the regula- 
tions insofar as the message states that in the event that such advice 
is required after the board is closed to deliberate on the findings and 
recommendations, such deliberation shall be suspended during the 

period in which the advice is being given, and the advice will - 
not extend to any participation in the discussion relative to the findings 
of facts or the recommendations. Therefore, recommend that any 
objection to this, I move at this point be overruled in theory. 

PRES: The members of this board, while we are not qualified 
legal officers, we feel qualified in making up our own minds.) I think 
each member of the board agrees with me and we will give considera- 
tion to all evidence available to the board, and we have no intention of 
asking advice of the Attorney Adviser that will help make up our own 
minds as to the findings and recommendations. However, the board 
will consult with the Attorney Adviser, if necessary, on format of its 
report and such administrative matters. It is the interpretation of 
this board that the way the regulations are written, it is the purpose of 
the Attorney Adviser to give advice on the regulations to the board so 
that the proceedings will be presented to the reviewing authority in the 
proper manner. Therefore, that portion of the objection that pertains 
to any advice by the board is overruled, but the defense is assured 
that we will not seek the advice that will tend to influence us in our 
decisions. Does anyor else have anything to offer? 

ATTORNEY ADVISER: I just want to clarify that. As Isay, 

I can't view the question as anything other than moot at this time, but 
it occurs to me that you might wish to attack that, object to that, for 
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us to do that or in the event you feel I don't have authority, attack my 
89 interpretation as what I regard authority for doing it. 

DC: Yes, Colonel, I think we are clear now. I have been of the 
opinion, and not dogmatically opposed, as to what your functions are. 
I say that, notwithstanding that the regulations provide otherwise, that 
to provide us with a fair measure of due process that you should not 
discuss this case even in its procedural aspects with the board or any 
member thereof in the absence of the respondent and counsel and for- 
mally reported hearing. Sol think we understand one another. I think 
the record is clear on that. : 

PRES: Does anyone have anything further to offer this board? 

DC: Nothing from the respondent. 

PRES: Does any member of the board? 

PRES: Does the Attorney Adviser? 

(Let the record show that no one else had anything to offer, 
apparently .) 

PRES: The board is closed. 

The board closed at 1425 hours, 12 September 1956. 
93 AUTHENTICATION OF RECORD OF BOARD OF INQUIRY 
In re the matter of Corporal Neil F. DAVIS, ER 56 067 927, USAR 
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94 SUBJECT: Application for Discharge in Lieu of Further Pro- 
ceedings Under Army Regulations 604-10 


TO: Commanding General 
Army 


1. I, , ’ > 
name (grade) (service no.) 
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, hereby apply for discharge under other than honor- 
(component) 


able conditions, from my status as an enlisted member of the Army 
Reserve. 

2. The reason for the submission of this application is that 
proceedings have been initiated to determine whether I should be dis- 
charged under the provisions of Army Regulations 604-10. 

3. I understand if this application is approved that I will re- 
ceive an undesirable-discharge. 

4. I understand that I may be deprived of many rights as a 
veteran under both Federal and State legislation, and that I may expect 
to encounter substantial prejudice in civilian life in situations wherein 
the type of service rendered in any branch of the Armed Forces or the 
character of discharge received therefrom may have a bearing. 


(signature) 


rmanent home address 


FOR OFFICIAL USE ONLY 


Department of the Army 
Office of the Adjutant General 
Washington 25, D.C. 


ek 4 May 1956 


SUBJECT: Determination of Suitability for Retention in the Army 
Establishment 


THRU: Commanding General, Sixth Army 


TO: Cpl Neil F. Davis, ER 56 067 937 
7526 East Firestone Boulevard 
Downey, California 


1. Reference is made to AR 604-10, a copy of which is at- 
tached. These regulations set forth loyalty and security policies and 
procedures and prescribe the standards and criteria for assignment 
to specially controlled duties or for discharge of members of the Army 
Establishment whose unrestricted assignment or retention in any capa- 
city is determined to be not clearly consistent with the interests of 
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national security. They set forth activities, associations, and cir- 
cumstances which may be considered as establishing reasonable 
grounds for limitation of assignment, or for discharge in the interests 
of national security. 

2. In compliance with the above cited regulations, information 
has been received by the Department of the Army which furnishes 
reason to believe that your retention in the Army Establishment may 
not be clearly consistent with the interests of national security. This 
information is to the effect that: 

a. In 1947 you were a functionary of the American 
Youth for Democracy. The American Youth for Democracy was cited 
in 1947 and 1948 as subversive and Communist by the Attorney General 
of the United States. See paragraph a of the Summary of Information. 

b. You materially falsified official documents when 
executing Department of Defense Form 98 (Loyalty Certificate for 
Personnel of the Armed Forces) and Department of Defense Forms 
398 (Statement of Personal History), dated 15 August 1952 and 13 March 
1955, by failing to list thereon your affiliation with the American Youth 
for Democracy. See paragraph b and c of the Summary of Information. 

96 c. In September 1955, when you were interrogated with 
reference to a matter of security interest, you refused to answer per- 
tinent questions concerning your alleged previous expressions of 
opinion concerning the objectives of the United States Army and prin- 
ciples of the United States. See paragraph d of the Summary of Infor- 
mation. 
3. You are informed that you must decide to take one of the 

following courses of action: 

a. You may elect not to reply to these allegations. 
However, for administrative purposes, including possible administra- 
tive discharge under other than honorable conditions, your failure or 
refusal to avail yourself of one of the means of explaining or refuting 
the allegations may be considered an admission by you of the truth of 


“any matter to which a responsive reply is not made and an acceptance 
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of all derogatory inferences flowing therefrom. Should you fail to 
reply or elect not to reply to this letter within fifteen (15) days of its 
receipt, the allegations set forth in this letter may be used as a basis 
for final determination (1) to restrict you indefinitely to specially 
controlled duties, or (2) to effect your discharge in the interests of 
national security. 

b. You may within five (5) days of receipt of this letter, 
submit a request in writing to the Commanding General, Sixth Army, 
Presidio of San Francisco, California, for a personal appearance 
hearing before a "Field Board" of inquiry. Such appearance will be at 
your own expense. At this hearing you will be given every opportunity _ 
to present relevant matters favorable to your interests. You|may be 


represented by military counsel appointed for you or by military coun- 


sel of your own choosing if reasonably available, at Government ex- 
pense. You may have civilian counsel at no expense to the Government. 
You may request the assistance of the board in securing witnesses who 
are reasonably available and can offer pertinent testimony, but you 
will not be entitled to reimbursement for expenses incurred incident 
to the appearance or assistance of civilian witnesses. 
c. You may, in lieu of appearance before a board, sub- 
mit within fifteen (15) days of receipt of this letter a letter of rebuttal 
together with such affidavits, statements or other documentary evi- 
dence as you may desire. These will be given due consideration by the 
Department of the Army in adjudicating your case. 
d. You may, in lieu of further proceedings, request 
retirement, if eligible, or request discharge. Accordingly, should you 
elect to request a discharge in lieu of further proceedings, you may do 
so in the manner suggested in Inclosure 1. Retirement may be re- 

97 quested in accordance with AR 135-180. In conjunction with 
your discharge or retirement you may submit a separate written 
statement setting forth any facts or circumstances which you would | 
like to have considered by the Department of the Army in acting upon 
your request, or which you consider may warrant your being 
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discharged under honorable conditions. It is pointed out that request 
for discharge in lieu of further proceedings may be considered an ad- 
mission by you of the truth of any matter listed in the allegations 
shown on pages 1 and 2 of this letter unless satisfactorily refuted by 
you in the above mentioned statement. 

4. You may consult civilian counsel or request assistance 
from the personnel officer at any military installation in deciding 
which one of the choices offered in paragraph 3 of this letter, you 
should elect. 

5. The Summary of Information, attached hereto, is furnished 
for your information and is marked "FOR OFFICIAL USE ONLY" 
solely for your protection. This notation in no way limits your use of 
this document but is intended to insure that the contents thereof are 
not unnecessarily divulged without your consent. 

By Order of Wilber M. Brucker, Secretary of the Army: 


/s/ Charles A. Brewer 
3 Inclis Adjutant General 


1. Sample itr, agreement to accept discharge 
2. Summary of Information 
3. AR 604-10, w/Change 1 


SUMMARY OF INFORMATION 
(SR 380-320-10) 27 Feb 1956 


Preparing Office: Pers Sec Br. Security Division, Office of AC of S, 
Intelligence, Dept of the Army 


SUBJECT: ACSI-SPS; DAVIS, Neil Forrest; ASN ER 56 067 937, Cpl; 
SSN 563-30-4322; ETS 28 September 1952 


Summary of Information 
Born: 1 February 1928 in Santa Ana, California 


An investigation, which began 17 January and ended 29 Septem- 
ber 1955, conducted on Neil Forrest DAVIS disclosed that: 

a. It was reported that in August 1947 DAVIS was vice- 
president of the Fighting 69th YA [probably Young Adults] Club, 
American Youth for Democracy (AYD) (*1). 
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b. DAVIS signed an undated "Loyalty Certificate for Personnel 
of the Armed Forces" (DD Form 98) and claimed "None" with refer- 
ence to any association with organizations listed on that form, The 
AYD was one of the organizations listed thereon. 
c. On15 August 1952 and again on 13 March 1955 DAVIS 
signed a Statement of Personal History (SPH) (DD Form 398) in which 
HE indicated no membership or affiliation with any organization which 
advocated the overthrow of the United States constitutional form of 
government by unconstitutional means. 
d. In an interview held on 29 September 1955, DAVIS/stated 
that HE had never belonged to the AYD nor to an organization called 
the Fighting 69th YA Club. HE further declined to discuss statements 
that HE had allegedly made regarding the United States, Communism, 
and Russia; HIS beliefs concerning Communism, and other statements 
that HE had allegedly made which indicated disaffection against the 
United States and the U.S. Army. 
e. Nine persons, who had known DAVIS for periods of two to 
seven years, believed, or had no reason to believe otherwise|, that 
SUBJECT was loyal; they recommended HIM for a position of trust. 
Two other persons, both of whom had known DAVIS for three|years 
or more, declined to recommend HIM because, in substance, they felt 
that HE had been conditioned to socialism by HIS family. One of the 
latter two was not certain of DAVIS' loyalty. 
Distribution: JAG, TAG, File 
99 (*1) American Youth for Democracy cited by Attorney General 
1947, 1948; Special Committee on Un-American Activities 1944; Con- 
gressional Committee on Un-American Activities 1947; California 


Committee on Un-American Activities 1947. 
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100 May 28, 1956 


Chief, Southern California Sub-District 
Department of the Army 
Fort MacArthur, California 


Your reference: AGPR-F 201; Davis, Neil F.; ER 56 067 937; 
(4 May 1956) 


Sir: 

1. Reference is made to your letter of 4 May 1956 received 
26 May 1956 at Downey, California. 

2. Demand is hereby made as follows: 

(a) For a personal appearance before a Field Board of Inquiry 
to be convened at Fort MacArthur, California; 

(b) For the appointment of military counsel to be selected by 
me from reasonably available personnel after you furnish a list of 
such personnel, stating rank, professional education and experience 
in military, civil and criminal law fifteen days before said hearing. 

(c) For the names, ranks, present location of all military 
personnel whose testimony will be used against me or whose state- 
ments, oral or signed, are included in any investigative file or confi- 
dential records, as described in AR 604-10, V, c (4), (5) and SR 605- 
200-1, 5 (2) fifteen days before said hearing. 

(d) For inspection of the original and a copy of any confidential 
transcripts, as described in AR 604-10 V, (c) (5). 

(e) Travel pay and subsistence allowance to and from my home 
of record to the place of said hearing. 


(f) For confrontation and right of cross-examination of all 


persons including members and employees of the Army Establishment 
whose testimony, statements or affidavits will be used against me and 
inspection and a copy of all statements and affidavits of such persons 
which you now hold. 

(g) That a Court of Inquiry be forthwith convened to investi- 
gate as provided in Articles 135 through 140, U.C.M.J. the com- 
plaint of wrongs hereby made by me under Arts. 134 and 138, U.C. 
M.J. against Commanding General, Sixth Army Charles A. Brewer, 


~ Defense; 
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Adjutant General; N. M. Flachsland, Lt. Colonel, AGC, Asst. Ad- 
jutant General; and H. E. Elliott, Major, AGC, Asst. Adj. Gen. by 
reason of the commencement and prosecution by them of the proceed- 


ing described in said letter of 4 May 1956 and that the undersigned be 
designated an interested party in said Court of Inquiry. 
3. The foregoing demands are made without prejudice to my 
rights under the First, Fifth, Ninth and Tenth Amendments to the 
U.S. Constitution, Armed Forces Reserve Act of 1952 and Uniform 
Code of Military Justice and without submitting to the jurisdiction of 
the Department of the Army. : 
4. Demand is hereby made that you produce at said Field 
Board Hearing the following witnesses: 
These in addition to those above described: | 
(a) Secretary of Defense Charles Wilson; 
(b) Mansfield D. Sprague, General Counsel, Department of 


(c) Colonel Marvin D. Hillsman, President, Army Discharge 
Review Board; : 
(d) Stephen S. Jackson, Assistant General Counsel, Depart- 
ment of Defense; 
(e) Hugh M. Milton, Assistant Secretar y of the Army; and 
(f) Lewis E. Berry, Deputy General Counsel, Department of 
the Army. 
Receipt of this communication is hereby requested. 


Cpl. Neil F. Davis 

ER 56-067 937 

7510 E. Firestone Blvd. 
Certified Mail, Ret Recpt Req. Downey, California 


102 24 July 1956 


Corporal Neil F. Davis 
7526 East Firestone Boulevard 
Downey, California 


Dear Corporal Davis: 

Reference is made to your letter to the Chief, Southern Califor- 
nia Sub-District, Department of the Army, Fort MacArthur, Califor- 
nia, dated 28 May 1956 and letter to the undersigned from Daniel G. 
Marshall, Attorney at Law, dated 20 July 1956. 

The following information is in reply to the requests made in 
your letter of 28 May 1956: 

Paragraph 2b. First Lieutenant Gerald Sokoloff JAG, USAR, 
Det 17C, 6513 SU, Fort MacArthur, has been appointed counsel to 
represent you. If you are dissatisfied with the appointed military 
counsel you may procure counsel of your own choosing at no expense 
to the Government (paragraph 31C(3), AR 604-10 29 July 1955, as 
changed, paragraphs 3f and 5a(1), SR 605-200-1, 18 June 1954, as 


changed) . 
. Paragraph 2c. Ordinarily, a respondent is entitled to have the 
benefit of all evidence against him. Cases falling within AR 604-10, 


however, are unique and classified information is to be protected 
(paragraphs 32c(4) and 32c(5), AR 604-10). The respondent is not 
entitled to information falling within this category. Therefore, this 
request cannot be granted (paragraph 5a(2), SR 605-200-1). 

Paragraph 2d. This request cannot be granted for the reasons 
stated in 2c above. 

Paragraph 2e. The respondent is not entitled to pay in this 
instance. His appearance before the board will be at his own expense 
(paragraph 31c(3), AR 604-10). 

Paragraph 2f. This request cannot be granted for the reasons 
outlined in paragraph 2b. 

Paragraph 2g. This request is not within the jurisdiction of 
this board, therefore, no action can be taken by the board. 

103 Paragraph 4. The duty of the board to assist the respondent in 
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procuring witnesses is limited to those witnesses that are reasonably 
available (paragraph 31c(3), AR 604-10). The witnesses listed in 
paragraph 4 of your letter are not reasonably available. If you can 
show that these witnesses can give testimony which materially affects 
the case, their testimony may be obtained by deposition as prescribed 
by paragraphs 13, 15 and16, AR 15-6, 25 July 1955, as changed and 
article 49(d)(1) of the VCMJ, 1951. If you will contact the undersigned 
the recorder of this board will assist in this matter. 

In order to allow sufficient time for you to obtain evidence in 
your behalf the meeting has been re-scheduled. The board will con- 
vene at 0900 hours on 6 August 1956 in building 307, Fort MacArthur, 
California. Due to military requirements the meeting cannot| be de- 
layed beyond this date without rational and valid reason. 

Very truly yours, 


JAMES T. DEATON 
Major, SigC 
President of the Board 


104 Exhibit #7 - Confidential File 


[ Filed January 23, 1959] 
ANSWER TO COMPLAINT 
Now comes the defendant, Wilber M. Brucker, Secretary of 
the Army, and in answer to the complaint herein filed, says: 

First Defense 
The complaint fails to state a claim upon which relief 
granted. 

Second Defense 


The Court lacks jurisdiction over the subject matter of the 
| 


complaint. 
Third Defense 
Answering specifically the allegations contained in the num- 
bered paragraphs of the complaint, defendant avers: 
1. The defendant admits the allegations contained in para- 
graph 1 of the complaint. | 
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2. Defendant asserts that inasmuch as the allegations contained 
in paragraph 2 of the complaint state conclusions of law, he is not re- 
quired to plead responsively thereto, but if he were required to reply 
he would deny the conclusions of law therein. 

3. The defendant admits the first allegation contained in para- 
graph 3 of the complaint. 

In answering the second allegation contained in paragraph 3 of 
the complaint defendant admits that on September 28, 1952, plaintiff 
was issued a certificate of honorable separation from active duty and 
was transferred to the Ready Reserve, United States Army Reserve. 

4. The defendant admits the allegations contained in para- 
graph 4 of the complaint . 

5. The defendant admits the allegations contained in para- 
graph 5 of the complaint. 

6. The defendant admits the allegation contained in paragraph 
6 of the complaint . 

7. The defendant admits the allegations contained in para- 
graph 7 of the complaint except to state that plaintiff filed his appli- 
cation for review of said discharge with the Army Discharge Review 
Board on May 15, 1957 instead of May 17, 1957, as set forth in the 
complaint. 

8. The defendant admits the allegations contained in para- 
graph 8 of the complaint. 

9. The defendant admits the allegation contained in paragraph 
9 of the complaint. 

10. In answer to the allegations contained in paragraph 10 of 
the complaint, defendant admits that on April 14, 1958, the Depart- 
ment of the Army, Office of the Adjutant General, wrote plaintiff 
substantially as set forth in the complaint. 

11. The defendant admits the allegation contained in paragraph 
11 of the complaint. 


12. The defendant admits the allegation contained in paragraph 
12 of the complaint. 
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13. The defendant admits the allegations contained in paragraph 
13 of the complaint except to state that Army Regulation 604-10 issued 
on July 29, 1955 was superseded by Army Regulation 604-10 issued on 
May 15, 1957 and not amended as set forth in the complaint. . 

14. The defendant admits the first allegation contained in para- 
graph 14 of the complaint except to state that the Army Discharge Re- 
view Board was created under the Act of 22 June 1944. 

Defendant admits the second allegation contained in paragraph 
14 of the complaint except to state that the Army Board for Correction 
of Military Records was created under 60 Stat. 837 (1946), as)amended, 
61 Stat. 501 (1947), 5 U.S.C.A., Section 191 (a), and was repealed by 
70A Stat. 641 (1956), 5 U.S.C.A. , Section 192 (a), as amended, 72 
Stat. 1267 (1958), 10 U.S.C.A. , Section 1553. 

15. The defendant admits the allegation contained in paragraph 
15 of the complaint. 

16. Answering the allegations contained in paragraph 16 of the 
complaint , defendant admits that plaintiff's applications for an honor- 
able discharge have been denied and asserts that plaintiff was issued 
an undesirable discharge and subsequently a general discharge pursu- 
ant to Army Regulation 604-10 and other applicable statutes, rules and 
regulations. 

17. Defendant denies the allegation of paragraph 17 of the com- 
plaint that a "general discharge is not the legal equivalent of"! an honor- 
able discharge and that by reason of the issuance of such general dis- ; 
charge "plaintiff has been and will be deprived of his rights as an 
honorably discharged veteran under federal and state legislation in- 
cluding, but not limited to, preferential public employment.” Defend- 
ant admits the applicability of Paragraph 10 of Army Regulation 615- 
120 to said separation report. 

For lack of knowledge and information sufficient to form a be- 
lief, defendant denies the remaining allegations contained in paragraph 
17 of the complaint. 

18. Defendant asserts that inasmuch as the allegations 
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contained in paragraph 18 of the complaint state conclusions of law, he 
is not required to plead responsively thereto, but if he were required 
to reply he would deny the conclusions of law therein. 

19. The defendant denies the allegations contained in para- 
graph 19 of the complaint. 

20. Answering paragraph 20 of the complaint, defendant ad- 
mits that plaintiff did not participate in training activities while a 
member of the reserves, but asserts that plaintiff was eligible for 
active duty and subject to the jurisdiction and control of the Depart- 
ment of the Army while a member of said reserves. Defendant denies 
all other allegations contained in paragraph 20 of the complaint. 

21. In answering paragraph 1 of plaintiff's "Second Cause of 
Action,” defendant reasserts all answers given in response to the 
allegations contained in plaintiff's first cause of action. 

22. In answering paragraph 2 of plaintiff's "Second Cause 
of Action," defendant denies that there is a justiciable controversy 
between the parties to this action. Defendant asserts that the issu- 
ance to plaintiff of a discharge under honorable conditions does not 
constitute an illegal or unconstitutional act. 

WHEREFORE, defendant having fully answered the allegations 


contained in the numbered paragraphs of the complaint , demands judg- 


ment together with costs of this suit. 


/s/ Oran H. Waterman 
Attorney for Defendant 


/s/ Samuel L. Strother 
Attorney for Defendant 


/s/ Justin R. Rockwell 
Attorney for Defendant 


Attorneys 
United States Department of Justice 


[ Certificate of Service] 


ER 
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[ Filed April 2, 1959] 


MOTION FOR JUDGMENT ON THE PLEADINGS 
AND FOR SUMMARY JUDGMENT — 


Plaintiff moves for judgment on the pleadings and in the event 


said motion is denied for summary judgment in his favor as prayed 


in his complaint upon the ground that there is no genuine issue as to 
any material fact and that he is entitled to judgment as prayed in his 
complaint as a matter of law, more particularly, but without| limiting 
the generality of the foregoing, as follows: 
Army Regulation 604-10 on its face and as applied to plaintiff 
and all the proceedings thereunder pursuant thereto, including the is- 
suance to plaintiff by defendant of an undesirable discharge and a gen- 
eral discharge under honorable conditions, and any discharge except 
an honorable discharge were in excess of defendant's powers|and were 
violative of the First, Fifth and Sixth Amendments to the Constitution 
of the United States, of Article I, Section 1 of the Constitution of the 
United States, of plaintiff's vested constitutional rights to have issued 
to him a discharge based upon the character of the service rendered 
by him as provided by law and regulation and were null, void, unlaw- 
ful, arbitrary and capricious and violative of due process by reason 
of the vague, indefinite, ambiguous and formless character of the 
accusations against plaintiff in said proceeding. 
This motion will be made upon the papers, records, pleadings, 
exhibits and files herein, upon the points of law and authorities in 
support of said motion served and filed herewith, upon this written 
motion and the annexed notice of hearing thereof. 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


[ Filed April 2, 1959] 


PLAINTIFF'S POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION FOR JUDGMENT ON 
THE PLEADINGS AND SUMMARY JUDGMENT 
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I. 

Where there is no genuine issue as to any material fact and 
plaintiff is entitled to judgment as a matter of law, these motions are 
proper. Rules 12 (c) and 56, F.R.C.P. : 

T. 

That there is no genuine issue as to any material fact is shown 
by the allegations of the complaint which are admitted by the answer, 
as follows: 

Plaintiff, a citizen of the United States of America and a resi- 
dent of the State of California, was born in Santa Ana, California 
February 1, 1928; defendant Wilber M. Brucker at all times men- 
tioned herein has been and now is Secretary of the Army of the United 
States (1); (this reference is to the complaint; the answer is addressed 
to the complaint by the same paragraph numbers). 

On September 29, 1950 plaintiff was inducted; on September 28, — 
1952 he was honorably separated from active duty and transferred to 
the Ready Reserve, United States Army Reserve (3). 

On May 4, 1956 Department of the Army, Office of the Adjutant 
General, issued to plaintiff a communication entitled 'Determination 
of Suitability for Retention in the Army Establishment" hereinafter re- 
ferred to as said letter of allegations; on May 28, 1956, plaintiff 
replied thereto and demanded a personal appearance before a Field 
Board of Inquiry; on June 20, 1956 a Field Board of Inquiry was ap- 
pointed; on July 24, 1956, said Board answered in writing said reply 
of plaintiff dated May 28, 1956. (4) 

(There is attached to the complaint a copy of the Verbatim 
Record of the Field Board Hearing (complaint, par. 13, admitted by 


the answer, par. 13, to be a correct copy thereof.) The text of the 


letter of allegations appears at pages 95, 96, the text of plaintiff's 
said reply of May 28, 1956 at pages 100, 101 and the text of the Field 
Board's letter of July 24, 1956 at pages 102, 103 of the Verbatim 
Record.) 

On August 6, 1956 said Board met at Fort MacArthur, San 
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Pedro, California, recessed the same day for resumption on notice 
to plaintiff; on September 12, 1956 said Board resumed and completed 
said hearing on notice, plaintiff and his civilian counsel being present 
before said Board on both of said dates (5). 
On April 2, 1957 an undesirable discharge was issued plain- 
tiff (6); on May 15, 1957 plaintiff filed his application for review of 
said discharge with the Army Discharge Review Board requesting an 
honorable discharge in lieu of said undesirable discharge; on Novem- 
ber 12, 1957 said Board conducted a hearing thereon at which plain- 
tiff was represented by civilian counsel (7); on January 14, 1958 said 
Board decided that plaintiff was entitled to a discharge under honor- 
able conditions (general) for his period of reserve service ending 
April 2, 1957, defendant directed that plaintiff be informed that his 
discharge was to be changed to a general discharge under honorable 
conditions and a general discharge certificate was concurrently issued 
plaintiff in lieu of said undesirable discharge. (8) 
On February 6, 1958 plaintiff filed with Army Board for Cor- 
rection of Military Records his application that an honorable discharge 
be issued him in lieu of said discharge under honorable conditions 
(general). (9) 
On April 14, 1958 Department of the Army, Office of the Ad- 
jutant General, wrote plaintiff substantially as follows: 
"In view of the recent Supreme Court decision, the 
Army has set up procedures for the automatic re-examination 
of all security cases which involve less than an honorable 
discharge and which took into account pre-induction activities. 
This review is being conducted as expeditiously as possible." 
(This letter's reference to "The recent Supreme Court decision" is a 


reference to Harmon v. Brucker and Abramowitz v. Brucker, 355 
U.S. 579, 2 Led 503, 78S. Ct. 433, decided March 3, 1958.) (10) 
On May 22, 1958 Department of the Army, Office of the Adju- 
tant General, wrote plaintiff as follows: 
"The case of Mr. Neil F. Davis has been reviewed 
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under the automatic re-examination program. It was deter- 

mined that no change be made in the type of his discharge. In 

view of the foregoing his application for review of discharge of 

1 February 1958, has been forwarded to the Army Board for 

Correction of Military Records for consideration. You will be 

advised later of the decision of that Board." (11) 

On October 17, 1958 the Army Board for Correction of Military 
Records denied plaintiff's application for an honorable discharge in 
lieu of said discharge under honorable conditions (general). (12) (See 
also par. 16 of the answer.) Plaintiff exhausted his administrative 
remedies. (15) He did not participate in training activities while a 
member of the reserve. (20) 

As stated, a true copy of the Verbatim Record of Board pro- 
ceedings of said Field Board is attached to the complaint. Pages 1 
through 93 contains the Verbatim Record of the Field Board hearings 
of August 6 and September 12, 1956 (13), Exhibit No. 7 to said Verba- 
tim Record, p. 104, is referred to therein as the confidential file. In 
the copy of the Verbatim Record delivered to plaintiff this exhibit con- 
sists of a blank page. At said Field Board hearing said exhibit was 


offered for identification, plaintiff objected to its receipt in evidence, 


upon the grounds there stated and unsuccessfully demanded access to 
it. (pages 50, 51) (13) 
i. 

Certain other allegations of the complaint which are denied by 
the answer are, plaintiff concedes, matters and conclusions of law as 
distinguished from allegations of material facts and are hence to be 
disregarded for the purpose of this motion. The matter in the com- 
plaint which is hereby conceded to be conclusions of law appears in 
par. 2, dealing with jurisdiction, par. 14 dealing with the statutory 
origin of the Army Discharge Review Board and the Army Board for 
Correction of Records and par. 18 dealing with the claimed unlawful- 
ness of defendant's acts. 


15 
IV 
The remaining allegations of the complaint are denied by the 


answer viz., pars. 17 and19. 
Par. 17 alleges matters which are self evident, of common 
knowledge of which it may be said that they are properly subjécts of 
judicial notice as to which no more specific evidence is required to 
prove their truth. Plaintiff here adopts in support of this proposition, 
the following language of the dissent of Bazelon, Circuit Judge in 
Harmon v. Brucker, 243 F 2d 613, 625 (reversed and remanded, 
Harmon v. Brucker and Abramowitz v. Brucker, 355 U.S. 579, 2L 
ed 2d 503, 78S. Ct. 433): 
"| . But whatever may be said of the technical legal 
equivalence or difference between the two types of discharge, * 
from a real-life point of view they are vastly different. The 
portion of our population holding honorable discharge certifi- 


cates from the armed services is now so great that an adverse 
| 


reflection is inherent in a certificate which is other than 
‘honorable.’ This is, of course, confirmed by the statement 
of appellee's counsel in oral argument that 'every soldier gets 
an honorable discharge unless there is some blemish on his 
record on account of which he receives a discharge other than 
honorable .' 

"Nor is the new form of discharge defensible on the 
ground that the separation report does not on its face indicate 
that it was based on security considerations. The same ob- 
servation could be made concerning the 'undesirable’ discharge. 
In both instances, however, a person sufficiently interested to 
check army regulations would discover the ‘security’ charac- 
ter of the discharge. In the case of the 'undesirable' discharge, 
the only reference to security was the citation of the ‘disloyal 
or subversive’ regulation, AR 615-370, as the 'Reason and 


* — See Pt. XIX hereof for comparison of these tWo types of 
discharge. 
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Authority for Separation.’ The separation report accompanying 
the ’General' ‘discharge recited that "Para. 10, AR 615-120 ap- 
plies.' This regulation was cited, according to appellee, ‘to 
inform recruiting officers that appellant is ineligible for enlist- 
ment in the Regular Army.' As anyone may discover, this is a 
reference to AR 604-10, paragraph 15d, which provides: 

"No applicant will be appointed or enlisted without the 
specific approval of the Secretary of the Army if his separation 
from previous service indicates that he was relieved from ac- 


tive duty or discharged either as a security risk or for reasons 


other than security while undergoing investigation under the 

provisions of these regulations or of corresponding security 

regulations issued by the other military departments. AR 615- 

120 applies with respect to former members of the armed 

services seeking enlistment or reenlistment in the Army.' 

See also Defense Department Directive 5210.9, par. 0." 

With respect to par. 19 of the complaint denied by the same 
numbered paragraph of the answer, it is there alleged as follows: 

"Upon receiving said letter of allegations, and in and 
during the course of said purported hearings and during all 
stages of said proceedings before said Army Discharge Review 

Board and said Army Board for Correction of Military Records, 

plaintiff objected to all of said proceedings upon each, all and 

every of the grounds hereinabove alleged." 

This denial of the answer is plainly contrary to the facts for 
the reason that par. 13 of the complaint alleges that a true copy of the 
Verbatim Record of Board proceedings is attached to the complaint 
and the same numbered paragraph of the answer admits this allegation. 
This Verbatim Record and plaintiff's letter of May 28, 1956 (the text 
of which appears in the complaint, Verbatim Record, page 100) and the 
Verbatim Record of the Field Board Hearing, attached to the com- 
plaint shows that each of the grounds of illegality was raised by plain- 
tiff at the outset and throughout the proceedings. (Verbatim Record 
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pages 16-19; 20-31; 36/3-6; 39/22-27; 40/27-41/6; 45/20-46/2, 13; 
52/12-14; 53/4-7, 13, 14, 20-26; 54/2-4, 15-18; 55/11-13, 16-21; 57/ 
3-15; 58/29-59/14; 61/20-71/11; 71/23-29; 72/1-10; (offer of testgnag 
tion)) 

This Verbatim Record is the basis of the review proceeding. 
(A.R. 604-10, par. 33 (11) par. 34) | 

Since defendant admitted that the copy of the Verbatim Record 
attached to the complaint is a true copy, it is clear that the answer's 
denial that plaintiff raised objections at the outset and has maintained 
them throughout the administrative proceeding must be disregarded. 

Consequently it is submitted that defendant's denial of this 
allegation does not create any issue of material fact which could defeat 
this motion. | 

Vv. | 

Combining the well pleaded facts which are admitted, putting 
aside the conclusions of law and the ineffectual denials of other well 
pleaded facts, this motion now poses on the pleadings for decision the 
following query: 

Is plaintiff, having exhausted his administrative rempdies, en- 
titled by law to an honorable discharge from the Ready Reserve, United 
States Army, rather than the less than honorable discharge issued 
him, where nearly three and a half years after his honorable separa- 
tion from his two year statutory active duty as an inductee and concur- 
rent transfer to the Ready Reserve, never having participated in any 
manner in any activity of the Department of the Army after his sepa- 
ration, the Department of the Army initiates an administrative pro- 
ceeding against him (upon the institution of which he futilely offers to 
resign only if issued an honorable discharge) under its Military Per- 
sonnel Security Program (A.R. 604-10), resulting in such less than 
honorable discharge upon allegations that three years before he was 
inducted into active service, he was a functionary of American Youth 
for Democracy cited in 1947 and 1948 as subversive and communist by 
the Attorney General of the United States; (2) about six weeks before 
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his honorable separation from active duty and again about two and one 
half years after such honorable separation he materially falsified 
official Army documents by failing to list said alleged Ame rican Youth 
for Democracy affiliation; (3) one day after such honorable separation 
when interrogated with reference to a matter of security interest, he 
refused to answer pertinent questions concerning his alleged previous 
expressions of opinion concerning the objectives of the United States 
Army and the principles of the United States; (4) that he had been con- 
ditioned to socialism by his family. 

VI. 

The alleged pre-induction affiliation with American Youth for 
Democracy cannot support the less than honorable discharge because 
the type of the discharge to be issued to him must be determined solely 
by the soldier's military record in the Army which in this case was 
honorable as evidenced by the Army's evaluation of it as honorable at 
the time of his separation from active duty. This was held by the 
Supreme Court in the case where the security proceeding was initiated 
after honorable separation from active duty and concurrent transfer 
to the reserve based on pre-induction activities (Abramowitz, supra) 
as well as where the security proceeding was commenced during active 
service for pre-induction activities (Harmon, supra). 

vu. 

Defendant was without right to demand that plaintiff sign the 
official documents referred to in the letter of allegations which he is 
alleged, but not proven, to have falsified, because they inquired about 
his civilian pre-induction life which was not a part of his military 
record. Harmon and Abramowitz, supra. 

Vil. 
Upon plaintiff's honorable separation from active duty and con- 


current transfer to the Ready Reserve he could not be reached by the 


security regulation, assuming its validity, until, as provided in the 
Uniform Code of Military Justice (50 U.S.C. , section 552), he was 
called back to active duty or while on reserve inactive training duty 
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under written orders, accepted by him, specifying that he became 
subject to military law and thus a member of the Army Establishment 
(AR 604-10, sec. I, par. 2a, (b), AR 320-5.) 

IX. 

The honorable separation was the equivalent of an honorable 
discharge from active duty. U.S. v. MacDonald, 265 Fed 695 (D.C. 
N.Y.) U.S. v. Warren, 265 Fed 787 (D.C.N.Y.) 

X. 

This being so, the honorable separation was a formal, final 
judgment of plaintiff's active duty military record and operated as a 
removal of any charges against him up to that time. U.S. v. |Kelly, 
82 U.S. 34, 15 Wall. 34, 21 L ed 106. 

XI. 

An honorable discharge (separation) is a valuable property 
right and its deprivation is a deprivation of property rights. U.S. ex 
rel Keating, 121 F. Supp. 477. 

XII. 

An honorable discharge encompasses property rights as well 
as civil rights and personal honor. Its denial, based on pre-induction 
conduct, is a deprivation of property without due process andja regu- 
lation so providing could not be authorized by statute. An honorable 
discharge is a formal final judgment on a soldier's military record and 
he is entitled to it on his military record alone. Bernstein v.. Herren, 
141 Supp. 78, affirmed 234 F 2d 434, certiorari denied 77 S. |Ct. 60, 
352 U.S. 840, 1 L ed 57. 

XI. 

The constitutional guarantee of due process is meaningful 


enough, and sufficiently adaptable ,to protect soldiers - as well as 


civilians - from the crude injustices of a trial so conducted that it 
becomes bent on fixing guilt by dispensing with rudimentary fairness 
rather than finding truth through adherence to those basic guarantees 
which have long been recognized and honored by the military courts as 
well as the civil courts. Burns v. Wilson, 346 U.S. 137, 97 Led 
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1508, 73S. Ct. 1045. 
XIV. 

This Court has jurisdiction and power to give relief here. 
Harmon and Abramowitz v. Brucker, supra. 

XV. 

The defendant's claim that plaintiff was subject to the jurisdic- 
tion and control of the Department of the Army after his honorable 
separation (answer, par. 20) has no statutory support. 

XVI. 

There is no statute empowering the Department of the Army to 
evaluate for military record purposes the c ivilian activities or speech 
of a reservist who is not on active duty or on reservist inactive train- 
ing which are clearly within the protection of the First Amendment. 

XVII. 

Having offered to resign if given an honorable discharge at the 
outset of the security proceeding, and that offer having been refused 
(Verbatim Record, 72/4-18) the proceeding aborted for constitutional 
infirmity since it lacked the normal essentials of due process. 
McTernan v. Rodgers, 113 F. Supp. 638 (D.C. Calif.) 

XVII. 

Plaintiff adopts by this reference the statement of his objec- 
tions to the security proceeding as shown in the Verbatim Record, cited 
in Point IV hereof, p. 5, lines 26-29. 

XIX. 
The two types of discharges referred to in this dissent of Judge 


Bazelon are the General Discharge (Under Honorable Conditions) and 
the Honorable Discharge. Like Harmon, plaintiff in the case at bar 


was first issued an Undesirable Discharge. After Harmon appealed 
to the Court of Appeals the Department of the Army upgraded his dis- 
charge to a General Discharge (Under Honorable Conditions) and the 
Adjutant General then contended that there was therefore no longer a 
justiciable controversy, a contention seemingly rejected by the ma- 
jority, according to the dissent. (243 F 2d, at 625) 
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Harmon was then granted certiorari and reversal followed with 
a remand to the District Court for the relief to which he and Abramo- 
witz were entitled "in the light of this opinion." This relief was, of 
course, an Honorable Discharge. 

Plaintiff during the course of his administrative appeal was 
also upgraded to a General Discharge (Under Honorable Conditions) 
from an Undesirable Discharge. Like Harmon he contends that this 
is an adverse discharge since, as Harmon claimed, and this dissent 
agrees, it is less than an Honorable Discharge. 

The point here is that the Supreme Court in Harmon decided he 
was entitled to an Honorable Discharge, even though a General Dis- 
charge (Under Honorable Conditions) had already been issued him. 
The result here must be the same on this branch of the case, i.e. , 
the defendant cannot foreclose plaintiff from obtaining a judgment for 


an Honorable Discharge by pointing to the General Discharge (Under 


Honorable Conditions) already issued him. 
CONCLUSION. 
The motion ought to be granted. 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


[ Filed April 13, 1959] 


DEFENDANT'S MOTION TO DISMISS OR IN THE 
ALTERNATIVE CROSS-MOTION FOR SUMMARY JUDGMENT 


The defendant moves the Court to dismiss the complaint or in 
the alternative for summary judgment on the ground that there is no 
genuine issue of material fact and the defendant is entitled to judgment 
as a matter of law. 

Further grounds for the motion are set forth as follows: 

1. The action of the Secretary of the Aymy in discharging the 
plaintiff being within the scope of his authority, the Court lacks juris- 
diction over the subject matter. 

2. It is within the scope of the authority of the Secretary of 


82 
the Army to institute proceedings to determine plaintiff's fitness to re- 


main in the service and to issue a General Discharge under honorable 
conditions to the plaintiff on the basis of conduct occurring while a 
member of the United States Army on Active duty and as a member of 
the United States Army Reserve, Ready Reserve. 

3. The action of the Secretary of the Army in discharging the 
plaintiff rests by law in his discretion; the plaintiff's action to compel 
the issuance of an Honorable Discharge is in reality one in the nature 
of mandamus and will not lie. 

4. Army Regulation 604-10 is valid and constitutional and the 
proceedings conducted thereunder did not deprive plaintiff of any of his 
constitutional rights. 

5. The complaint fails to state a claim upon which relief can 
be granted. 

In support of this motion the Court is respectfully referred to 
the accompanying Memorandum of Points and Authorities with attached 
exhibits 1 through 11. 


/s/ Oran H. Waterman 
Attorney for Defendant 


/s/ Samuel L. Strother 
Attorney for Defendant 


/s/ Justin R. Rockwell 
Attorney for Defendant 


Attorneys 
United States Department of Justice 


Erna 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF DEFENDANT'S MOTION TO DISMISS OR IN 
THE ALTERNATIVE CROSS-MOTION FOR SUMMARY JUDGMENT 


FACTS 
The plaintiff was inducted into the Army on September 29, 1950. 
During his tour of active duty, he served in military units at Fort Ord, 
California, and Fort Bliss, Texas. On September 28, 1952, plaintiff 
was issued a certificate of honorable separation from active duty and 
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was transferred to the Ready Reserve, United States Army Reserve, 
for completion of his military obligation as required by the Universal 
Military Training and Service Act. This obligation to remain \liable 
to recall as a ready reservist--as well as other. obligations imposed by 
statute and regulation--was to have terminated on September 29, 1957. 

On May 4, 1956, plaintiff was sent a letter entitled 'Determina- 
tion of Suitability for Retention in the Army Establishment" (herein- 
after referred to as Letter of Allegations) (see attachment to Plaintiff's 
Complaint) , which stated that derogatory information concerning plain- 
tiff had come to the attention of the Department of the Army indicating 
that plaintiff's retention in the reserves "may not be clearly consistent 
with the interests of national security."" A Summary of Information 
(hereinafter referred to as Summary) (see attachment to Plaintiff’s 
Complaint) was attached to the Letter of Allegations. An opportunity 
was extended to plaintiff to request a formal hearing before aj Field 
Board of Inquiry, at which time he could submit evidence to refute the 
, allegations and any other relevant favorable information. 


On August 6, 1956, and September 12, 1956, the Field Board of 
Inquiry met at Fort MacArthur, San Pedro, California. Plaintiff and 
his counsel were present on both occasions. Plaintiff made no attempt 


to refute the allegations contained in the Letter of Allegations, and in- 
troduced no evidence in his own behalf. Subsequently, on April 2, 
1957, plaintiff received an Undesirable Discharge from the United 
States Army. 
Plaintiff filed an application for review of said discharge with 
the Army Discharge Review Board on May 15, 1957, requesting the 
issuance to him of an Honorable Discharge. A hearing was conducted 
by the Board on November 12, 1957, plaintiff being represented by 
counsel although not in attendance himself. On January 14, 1958, plain- 
tiff was notified that the Board had changed his discharge to General 
under honorable conditions. 
On February 6, 1958, plaintiff applied to the Army Board for 
Correction of Military Records for an Honorable Discharge in lieu of 
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the General Discharge under honorable conditions. Plaintiff was noti- 
fied, through his attorney, on April 14, 1958 that his case was being 
reviewed under the Army's automatic re-examination program. This 
re-examination did not result in a change in character of plaintiff's 
discharge, however , and he was so notified, through his attorney, on 
May 22, 1958. Plaintiff, on October 17, 1958, was apprised of the 
fact that the Army Board for Correction of Military Records had de- 
termined that no further change in the character of his discharge was 
warranted since "insufficient evidence has been presented to indicate 
probable material error or injustice" in his case. He was told that 
he might submit, at any time, new and material evidence not previ- 
ously considered. 

On November 24, 1958, plaintiff filed a complaint asking this 
Court for a declaration that defendant's action, in issuing him a Gene- 
ral Discharge under honorable conditions, was unconstitutional, and 
directing the issuance to him of an Honorable Discharge. Defendant 
filed his Answer to the Complaint on January 23, 1959, together with 
a Motion for Security for Costs. On March 31, 1959, plaintiff filed a 
motion for judgment on the pleadings or for summary judgment. 

Defendant's motion to dismiss or in the alternative cross- 
motion for summary judgment is now before the Court. 


I THE ACTION OF THE SECRETARY OF THE ARMY IN DIS- 
CHARGING THE PLAINTIFF BEING WITHIN THE SCOPE OF 
HIS AUTHORITY THE COURT LACKS JURISDICTION OVER 
THE SUBJECT MATTER, 


In the complaint plaintiff prays, inter alia, for an honorable 


discharge in lieu of the general discharge under honorable conditions 
already issued to him. In support of this prayer and in addition 
thereto, plaintiff prays that the actions of the Secretary as applied to 
the plaintiff be declared unconstitutional and void as being in excess of 
his lawful authority. 

In actuality plaintiff is asking the Court to grant a trial de novo 
for the express purpose of reviewing in detail the basis of the Army's 
findings which subsequently resulted in the plaintiff's discharge from 
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the service. Plaintiff is requesting the Court to substitute its discre- 
tion for the discretion expressly conferred on the Secretary by Congress 
and exercised by him in discharging the plaintiff. The courts have his- 
torically refrained from such judicial activism as being outside the 
scope of judicial review applicable to the military organization. The 
function of the courts is not and never has been a review of the evi- 
dence by which the Secretary of the Army or subordinate military 
boards arrived at a decision in order to determine if error was made. 
Such broad and all inclusive review would necessarily result in judicial 
administration of the military--a function for which the courts are ill- 
equipped. In recognition of this principle the Supreme Court in Orloff 
v. Willoughby, 345 U.S. 83, 93-94, observed: 

" |. . But judges are not given the task of running the Army. 
The military constitutes a specialized community gov- 


erned by a separate discipline from that of the civilian. 


Orderly government requires that the judiciary be as scrupu- 
lous not to interfere with legitimate Army matters as the Army 
must be scrupulous not to intervene in judicial matters. . ." 
Cf. Reaves v. Ainsworth, 219 U.S. , 296; In re Traina, 248 F. 2d 1004; 
Gentila v. Pace, 90 U.S., App. D.C. 75, 193 F. 2d 924; Davis v. 
Woodring, 72 U.S., App. D.C. 83, 111 F. 2d 523; Reid v. United 
States, 161 Fed. 469, appeal dismissed, 211 U.S. 529; Nordmann v. 
Woodring, 28 F. Supp. 573 (D.C. W.D. Okla.). 
Traditionally, the courts have confined their review of military 
decisions and actions to a determination as to whether or not the Secre- 
tary acted "within the sphere of his legal and constitutional authority." 
United States v. Eliason, 41 U.S. 291, 302. The overwhelming weight 
of authority adheres to the concept that actions of military tribunals 
are reviewed solely to ascertain if they acted "within the scope of the 
power with which they are invested by law." United States ex rel. 
French v. Weeks, 259 U.S. 326, 335. "It appears to be well) settled 
not only by court decisions but by an unbroken practice in the| military 
service which dates back to a long time preceeding the organization of 
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our Government that the courts will not interfere with or review the 
actions of proper officers in the military forces done in some admin- 
istrative proceeding and not in conflict with any statute."" Palmer v. 
United States, 72 C. Cls. 401, 406. "The decision, therefore, of a 
military tribunal acting within the scope of its lawful powers cannot be 
reviewed or set aside by the courts." Reaves v. Ainsworth, 219 U.S. 
296, 304. Cf. Davis v. Woodring, supra; Hurley v. United States, 60 
U.S., App. D.C. 69, 47 F. 2d 431; In re Traina, supra; Nordmann v. 
Woodring, supra; Newton v. United States, 18 C. Cls. 435, 441. 

The recent case of Harmon, Abramowitz v. Brucker, 355 U.S. 
579, did not involve a radical departure from precedent--if it involved 
any departure at all. The Supreme Court observed that "The District 
Court had not only jurisdiction to determine its jurisdiction but also 
power to construe the statutes involved to determine whether the re- 
spondent did exceed his powers."’ The Court held that on the basis of 
the concession of the Solicitor General and their consideration of the 
law that the action of the Secretary in issuing petitioners a discharge 
less than honorable for pre-enlistment conduct was in excess of his 
powers and not sustainable. The court concluded that the action of the 
Secretary was invalid as in excess of his lawful authority. See also 
Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 318. 

It is submitted that the standard of judicial review long- 


established and recently reaffirmed by the Harmon case is properly 


dispositive of the action at bar. The Court has the jurisdiction to de- 
termine whether or not the Secretary's action in issuing a discharge 
less than honorable to the plaintiff under the circumstances here is in 
excess of his powers existing by virtue of the Constitution and Con- 
gressional enactments. In the event the Court determines that the 
action of the Secretary here falls within the ambit of his inherent 

and delegated powers judicial inquiry into this case thereupon ceases. 
From that moment the Court's jurisdiction over the action at bar is 

lost and said action becomes subject to defendant's motion to dismiss 

or by appropriate motion of the Court sua sponte. Cf. Burns v. Wilson, 
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346 U.S. 137. 

In this proceeding it is manifest that the Court must determine 
if the plaintiff was subject to the authority of the Secretary of the Army 
while a member of the United States Army Reserve, Ready Reserve, 
and whether or not the action taken by the Secretary in issuing a Gene- 
ral Discharge under honorable conditions to the plaintiff was|in excess 
of his administrative discretion. To assist the Court in arriving at 
a proper determination there is set forth in detail in Section I, infra, 
of this memorandum, evidence that conclusively demonstrates that the 
Secretary's authority over the United States Army Reserve is ex- 
pressly conferred on him by the President and Congress and|that the 
action of the Secretary in issuing a general discharge comes |well 
within the scope of the authority so conferred. 


I IT IS WITHIN THE SCOPE OF THE AUTHORITY OF THE 
SECRETARY OF THE ARMY TO INSTITUTE PROCEED- 
INGS TO DETERMINE PLAINTIFF'S FITNESS TO REMAIN 
IN THE SERVICE ON THE BASIS OF CONDUCT OCCURRING 
WHILE ON ACTIVE DUTY AND AS A MEMBER OF THE 
UNITED STATES ARMY RESERVE, READY RESERVE. 


Plaintiff was discharged from the Army on the basis of pro- 
ceedings instituted against him under AR 604-10,2 promulgated by the 
Secretary of the Army under authority of Department of Defense direc- 
tive (DOD) 5210.9 (issued by the Secretary of Defense) of the Military 
Personnel Security Program, which determined that plaintiff's reten- 
tion in the armed forces was not clearly consistent with national se- 
curity. However, in the complaint plaintiff in effect asserts that there 
is an absence of authority for the Secretary to establish a Military 
Personnel Security Program and to discharge the plaintiff thereunder 
and that, therefore, the Secretary's action here was invalid.| This 


contention is clearly untenable. 


It is manifest that the Pyesident is authorized to promulgate a 


Military Personnel Security Program by virtue of authority existing in 
the Constitution, Article II, section 2, "The President shall be 


I Defendant's Exhibit No. 1. 
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commander-in-chief of the army and navy of the United States, . a 
This power may be exercised in person or through his principal assis- 
tants, the Secretary of Defense and the Secretaries of the Military 
Departments. Cf. United States v. Eliason, supra, at 300-301. In re 
Brodie, 128 Fed. 665, 670(C.C.A. 8). Military directives and regu- 
lations promulgated by the Secretary of Defense and the various 
Secretaries of the Military Departments acting for the President have 
the force and effect of law when not inconsistent with statute. Standard 
Oil Co. vy. Johnson, 316 U.S. 481, 484; Ex parte Reed, 100 U.S. 13. 

"Subject to the Constitution and to the laws of Congress, the 
President, as commander-in-chief, is authorized to establish and en- 
force such rules and regulations for the governme nt of the army as he 
may deem essential to the maintenance of a high standard of efficiency , 
discipline, and honor, and, as a means to this end, may properly pro- 
vide for the trial of accusations against persons in the military service," 
In re Brodie, supra, at p. 668. As Commander-in-Chief, the Pyesi- 
dent, or the Secretaries of the Military Departments in his stead, is 
empowered to prescribe rules to maintain order and discipline in the 
armed forces. This is a natural and inherent prerogative lodged in 


any military commander.” 


Moreover, the authority of the Secretary of Defense to estab- 
lish a Military Fersonnel Security Program as set forth in DOD 5210. 
is confirmed by statute. In the National Security Act of 1947, Act of 
July 26, 1947, 61 Stat. 495, Congress provided in section 2 of the 
Declaration of Policy, that "In enacting this legislation, it is the intent 
of Congress to provide a comprehensive program for the future secur- 
ity of the United States; to provide for the establishment of integrated 
policies and procedures for the departments, agencies and functions 
of the Government relating to the national security; - - oa 

Section 202(a) of this Act establishes the office of Secretary of 
ZA complete resume of this inherent authority of the President over 


the military is contained in Report of the Commission on Government 
Security, June, 1957, Military Personnel Program pp. 111-118. 
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Defense and a further pertinent portion of the section provides that "the 
Secretary of Defense shall be the principal assistant to the President 

in all matters relating to the national security. Under the direction of 

the President he shall perform the following duties: 
(1) Establish general policies and programs for the National 

Military Establishment and for all of the departments and 

agencies therein; 

(2) Exercise general direction, authority, and control over such 

departments and agencies; . . ." 

See also pp. 117-118, Report of the Commission on Government 

Security, June, 1957. 

By the specific provisions of section 202(a), Congress clearly 


conferred on the Secretary of Defense authority to establish the Mili- 
tary Personnel Security Program as embodied in DOD 5210.9. The in- 
tent of Congress as expressed in the Act's Declaration of Policy per- 


tains to "functions of the Government relating to the national security; 
. ' and embraces the provisions of the Military Personnel Security 
Program as set forth in DOD 5210.9. S 
Thus, the authority of the Secretary of Defense to promulgate 
DOD 5210.9 and in turn the Secretary of the Army to issue AR 604-10 
stems from the constitutional and inherent authority of the President 
as Commander-in-Chief and by specific act of Congress. 
Plaintiff contends that upon his separation from active duty and 
transfer to the Ready Reserve he could not be reached by AR |604-10; 
that the honorable separation was the equivalent of an honorable dis- 
charge from active duty and that he was not subject to the jurisdiction 
of the Department of the Army after his honorable separation)/from 


3 As provided in Section 161 of the Revised Statutes, 5 U.S.C. 22, 
"the head of each department is authorized to prescribe regulations, 
not inconsistent with the law, for the government of his department . 

. .'' It is conclusive that Congress authorized the Secretary of Defense 
to establish a security program and that DOD 5210.9 falls within the 
ambit of the Congressional mandate. 
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active duty (section VII, IX, X, p. 7, section XV, p. 8 of his motion). 
These contentions are contrary to the unanimous weight of statutory 
and judicial authority. 

By the Armed Forces Act of August 10, 1956, 10 U.S.C. 264, 
Congress maintained the Ready Reserve forces of the Army as an in- 
tegral part of the Army and reaffirmed the authority of the Secretary 
over said Ready Reserve forces. Asa member of the United States 
Army Reserves,,Ready Reserve, plaintiff was considered an integral 
part of the Army establishment.~ Congress further provided that the 
authority of the Secretary over the reserves of which plaintiff was a 
member would extend to determining their method of discharge from 
the military establishment. ° 

At the time of his induction into the Army on September 29, 
1950, plaintiff came under the provisions of the Military Training and 
Service Act of June 24, 1948, C. 625, Title I, 62 Stat.. 604, 50 U.S.C. 
App. 451, et seq.° These provisions required the plaintiff to serve 


Z See 10 U.S.C. 269, 270, 271; AR 615-120--Defendant's Exhibit No. 
2; AR 140-160--Defendant's Exhibit No. 3. 


5 10 U.S.C. 1162 is entitled "Reserves Discharge". 

"Subject to other provisions of this title, reserve commissioned 
officers may be discharged at the pleasure of the President. Other 
Reserves may be discharged under regulations prescribed by the Secre- 
tary concerned." (Emphasis supplied.) 10 U.S.C. 1163(c) and (c) 

@ is entitled "Reserve components: members; limitations or separa- 
tion." 

'(c) A member of a reserve component who is separated 
therefrom for cause, except under subsection (b), is entitled to a 
discharge under honorable conditions unless-- : 

"(1) he is discharged under conditions other than honorable 
under an approved sentence of a court martial or under the approved 


COR ec ie od a 
findings of a board of officers convened by an authority designated by 
the Secretary concerned; .. ." (Emphasis supplied.) 


Section 454(b) provides: 

"Each person inducted into the Armed Forces under the provi- 
sions of subsection (a) of this section shall serve on active training 
and service for a period of twenty-four consecutive months, unless 
Sooner released, transferred, or discharged in accordance with 
procedures prescribed by the Secretary of Defense . . . or as 
otherwise prescribed by subsection (& of settion- (continued p. 91) 
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his country honorably in its military forces for a period of seyen years 
or "unless sooner released, transferred, or discharged in accordance 
with procedures prescribed by the Secretary of Defense"'. This mili- 
tary obligation was a continuing one, not limited to active duty service. 
During the entire period of his inactive service, plaintiff was by law 
eligible for "such additional training and service as may now or here- 
after be prescribed by law". 

It is clear from the provisions of section 454(b) of the Universal 
Military Training and Service Act, and of section 651(b) of the Armed 
Forces Act of August 10, 1956, that the transfer of plaintiff from an 
active to an inactive status and the granting to him of an honorable 
separation therefrom was not the equivalent of a final discharge for any 
period of his military service. This honorable separation was merely 
evidence of the transfer of the plaintiff from active duty to inactive 
ready reserve duty. Y Plaintiff was still a member of the Army Estab- 
lishment and subject to recall to active duty (Armed Forces Act, 10 
U.S.C. 672(a) and (b) and AR 140-220--Defendant's Exhibit No. 5.). 

It has long been recognized that a discharge certificate covers the en- 


tire period of military service.® Griffin v. United States, 115 F. Supp. 


6 (continued from p. 90 of this title [ subsection (d) of this section] . 
* * * 


"(d) (1) EacH person who hereafter and prior to the enactment 
of the 1951 Amendments to the Universal Military Training and 
Service Act [ June 19, 1951], is inducted, enlisted, or appointed 

. . and serves for a period of less than three years in one of 
the armed forces . . . shall be transferred to a reserve component 
. . . and until the expiration of a period of five years after such 
transfer, or until he is discharged from such reserve component 

. . Shall be deemed to be a member of such reserve component 
and shall be subject to such additional training and service|as 
may now or hereafter be prescribed by law for such reserve 
component . . ."" (Emphasis supplied.) 


The seven year military obligation under the Universal Military 
Training and Service Act of 1948 has since plaintiff's induction been 
decreased to six years by the Armed Forces Act of August 10, 1956, 
10 U.S.C. 651. 


7 See pp. 2, 3, AR 635-200--Defendant's Exhibit No. 4. 
8 See p. 21, AR 135-90--Defendant's Exhibit No. 6. 
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509, 514 (W.D. Ark. 1953), and cases cited therein. 

For a period prior to his discharge from the United States Army 
Reserve, Ready Reserve, plaintiff was subject to the control of the 
Secretary of the Army in supervising and administering the reserve 
program by virtue of provisions contained in the Armed Forces Act of 
August 10, 1956, and Army Regulations having the force and effect of 
law. As a member of the reserve program plaintiff was subject to the 


Secretary's administrative determination as to what branch of the re- 


serve he should be assigned assignment to an active status;-° physi- 


cal fitness; ability to nome promotional potentials * retirement 
credits;)~ discharge;!° location;~° availability for come! train- 
ing? ® and most of the other matters he would normally be concerned 
with in discharging his statutory responsibility to assure the availabil- 
ity and readiness of an efficient, trained Army Reserve force in the 
event of war or national onomee Thus, while plaintiff was in an 
inactive status, he was not divorced from connection with the military 
but on the contrary was an integral part of the Army Establishment by 
virtue of Congressional enactments. 

The issue of military jurisdiction over members of the inactive 
reserve has been previously determined in the affirmative by the courts. 
In the recent case of Bland v. Hartman, 245 F. 2d 311 (C.C.A. 9), an 


ee 
9 10 U.S.C. 269, 272; AR 140-160--Defendant's Exhibit No. 3. 
10 10 U.S.C. 672 (b), 673; AR 140-220--Defendant's Exhibit No. 5. 
11 10 U.S.C. 275, 591, 1004; AR 140-120--Defendant's Exhibit No. 7. 

10 U.S.C. 275, 591, 651. 

10 U.S.C. 266, 1001; AR 140-158--Defendant's Exhibit No. 8. 

10 U.S.C. 1331--1336, 1401; AR 140-185--Defendant's Exhibit 

No. 9. 

10 U.S.C. 1162, 1163; AR 615-375--Defendant's Exhibit No. 10. 

AR 140-244--Defendant's Exhibit No. 11. 

10 U.S.C. 275. 

10 U.S.C. 715, 
19 The Courts attention is respectfully referred to Title 10 U.S.C., 
Sections 261, 262, 263, 264, 265, 267, 268, 270, 271, 273, 274, 
276, 277, 278, 279, 280, 510, 511, 512, 513, 514, 593, 594, 595, 
597, 598, 674, 675, 676, 677, 678, 679, 680, 681, 682, 683, 696, 
1003, 1032, 1033, 1034, 1035, 1401, 2511. 
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officer in the Naval Reserve filed a complaint in which he sought an 
injunction against administrative hearings and a declaratory judgment 
that he not be deprived of his status as an honorably separated veteran 
of World War II. The Ninth Circuit observed, at page 313: 

"The District Court was correct in denying injunctive 
relief. The Navy did not lose the power of considerin the 
fitness of Bland to hold a commission as an officer because of 
his inactive status. Bland in effect, sought a mandate /relieving 
the Navy of the power of command and supervision over him as 
an officer, while at the same time he exercised unrestrained 
and uncontrolled freedom as a civilian. But this Court must 
sanction the effort of the Navy to maintain the tradition of un- 
questioned loyalty of its officers... . 


"The armed forces have no more vital problem than that 
of preventing infiltration of subversives. An officer, even on 
inactive status, does not have the untrammeled license in ac- 
tion which is accorded civilians and even civilian employees of 


the government. 
* * * * 
"Whatever may be the guaranties in civilian life, the 
armed services are no required to tolerate the typical tergiv- 
ersations of the alleged subversive." (Emphasis added. ) 

It is plain that to hold that a member of the United States Army 
Reserve--especially the Ready Reserve which is subject to immediate 
recall without congressional declaration--is not subject to military 
regulations and authority, would serve to place the entire Army Es- 
tablishment of the United States in confusion. Its proximate result 
would only be the lowering of the high standard and quality of |the re- 
serves, which are a necessary adjunct to the maintenance of a strong 
national defense force in these perilous times. 

In the unreported memorandum decision in Wheeler v, Rey- 
nolds (N.D. Fla., Pensacola Division, No. 941, July 14, 1958), Dis- 
trict Judge DeVane, in holding that an Air Force enlisted reservist 
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was subject to Article 3(a) of the Uniform Code of Military Justice, 10 
U.S.C. 803(a), for the purpose of court-martial for a crime committed 
while on active duty, made the following pertinent comments on the 
true status of a reservist: 
"The purpose of the armed forces reserve components 
is primarily to provide qualified, trained persons available for 
speedy call to active duty in time of war, national emergency , 
and at such other times as the national security requires. 10 
U.S.C. 262. 
"Further, while the different categories of the Air Force 
Reserve are charged with varying requirements as to active 
duty and inactive duty training, and vary as to eligibility for 
pay, promotion, and other military desirable advantages ac- 
cruing to reservists, such differences do not affect the basic 


status of all [ Air Force] reservists as constituting continuing 
members of the reserve component of the Air Force and, hence, 


of the Air Force, and their continuing military obligation to re- 
spond to active duty orders when war or national emergency or 
other lawful contingency may require. It is true that for non- 
military purposes and for purpose of receiving various veter- 


an's benefits, petitioner occupies the same relationship to the 
government respectively, as do other citizens who have had no 
military connection or as to discharged veterans who have had 
such relations but who have no further statutery military obli- 
gations, present or prospective. Nonetheless, by reason of 
his military obligation and reserve status, however inactive or 


limited it may be, for the military purposes intended by Con- 
gress to be served by the creation and maintenance of the pres- 


ent reserve components of the armed forces, petitioner, when 

released from active duty, was not a full-fledged civilian, nor 

in the same status as a discharged veteran, but was an Airman 
Third Class of the Air Force Reserve." (Emphasis added. ) 

It has been demonstrated that plaintiff's contention that he was 
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not subject to the jurisdiction and control of the Secretary is clearly 
without merit. The plaintiff was and continued to be subject to the con- 
trol of the Secretary until he received a full and final discharge at the 
conclusion of his service as a reservist. Plaintiff's military record 
could only be closed barring recall to active duty, upon the expiration 
of his term of duty as a reservist, and the discharge received at that 
time, correctly reflected this record. "While termination of|service 
entitles one in the armed services to be released, the formalities of 
a discharge may not be dispensed with. 'He cannot of his own volition 
throw off the garments he once put on. . .' In re Grimley, 137 U.S. 
147, 152, 11 S. Ct. 54, 55, 34 L. Ed. 636. Cf. United States ex rel 
Parsley v. Moses, D.C., 138 F. Supp. 799 and cases cited."’ Dic- 
kenson v. Davis, 143 F. Supp. 421, 425 (D. Kan. 1956). 

The character of plaintiff's discharge certificate did not merely 
reflect his efficiency rating while actively serving in the Army. It 
represented a composite picture of his complete service performance, 
including, but not limited to, an appraisal of his trustworthiness and 
behaviour. ec It is submitted that the Secretary was entitled to con- 
sider any matter that he believed relevant to plaintiff's service, or his 
capacity to serve, in determining the character of discharge ultimately 


issued to him. 2! Once the derogatory information relating to plaintiff 


20 It should be noted that Article 107 of the Uniform Code of Military 
Justice, Title 10 U.S.C. Section 907, sets forth, as regards |"False 
official statements," that: 


"Any person subject to this chapter who, with intent to 
deceive, signs any false record, return, regulation, order, 
or other official statement knowing it to be false, shall be 
punished as a court-martial may direct." _ 

See also p. 8 AR 604-10--Defendant's Exhibit No. 1. 


21 Among the recommendations made by the Commission on Govern- 
ment security, op. cit. supra note 2, one clearly acknowledged the 
relationship between the character of discharge certificate and the 
recipient's total service performance. At p. 145 the Commission 
stated: 


"The Commission recommends that in loyalty separa- 
tions the type of discharge given a serviceman (continued:p. 96) 
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was brought to light, the Secretary had a duty to issue a certificate by 
administrative discharge, for to do otherwise would be to condone such 
actions and impair the morale and discipline of the Army Establish- 
ment. More importantly, when it was once determined that plaintiff's 
retention in the service was inconsistent with national security, the 
Secretary was bound, by statute and regulation, to issue him a less 
than Honorable Discharge, and to thus sever all connection between 
plaintiff and the Army. 

The Secretary ultimately decided, after review of plaintiff's 


case by the Army Discharge Review Board z and the Army Board for 
the Correction of Military Records 7° that the character of plaintiff's 


Di (continued from p. 95) should depend solely upon the conduct of 


such serviceman during the term of his military service, in- 
cluding the period of membership in the active or inactive re- 
serve, whether or not the reservist is on active duty, and that, 
except to the extent that there has been falsification of his 
official papers, preservice conduct should not be considered in 
determining the type of discharge to be given."" (Emphasis 
added.) This evaluation of plaintiff's conduct is precisely that 
given by Defendant in the case at bar. 


22 Title 38 U.S.C. Section 693h provides that: 


"The Secretary of the Army. . . is authorized and 
directed to establish in the Army . . . [a board of review] . . 
to review. . . the type and nature of [a] discharge or dis- 
missal . . . Such board shall have authority . . . to change, 
correct, or modify any discharge or dismissal, and to issue 
a new discharge in accord with the facts presented to the 
board . . . [The findings of such board are] to [be] final 
subject only to review by the Secretary of the Army... ." 


23 Title 5 U.S.C. Section 191a provides that: 


"The Secretaries of the Army, Navy, and Air Force, 
respectively, under procedures set up by them, and acting 
through boards of civilian officers or employees of their re- 
spective Departments, are authorized to correct any military 
or naval record where in their judgment such action is neces- 
sary to correct an error or remove an injustice, and correc- 
tions so made shall be final and conclusive on all officers of 
the Government except when procured by means of fraud..." 


These provisions, without more, evince a clear Congressional 
intent to vest in Defendant exclusive authority over the (cont. p. 97) 
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service entitled him to a General Discharge under honorable conditions. 
This particular type of discharge certificate is not designated as such 


in any existing legislation. The Secretary of the Army has, therefore, 
established by regulation, “* five categories of discharge certificates. 


The only Congressional regulation of these types is the requirement 
that the Bad-Conduct and Dishonorable Discharge be prescribed only 
by court-martial. The General Discharge received by plaintiff, is not 
so controlled and is administratively issued. 
Congress has recognized the different types of administrative 
discharges as indicated by Section 1163 of Title 10 U.S.C., Supra 
This together with the other bases of authority set out above, was.am- 
ple sanction for the type of discharge certificate issued to plaintiff in 
this case. 
Accordingly , Defendant respectfully urges that this Motion to 
Dismiss or in the Alternative Cross-Motion for Summary Judgment be 
granted. 


III MANDAMUS WILL NOT LIE TO SET ASIDE ADMINISTRA- 
TIVE DECISIONS INVOLVING THE EXERCISE OF 
DISCRETION. 


The defendant has shown that authority to issue military dis- 
charges to Army personnel is firmly vested in him as an administra- 
tive officer of the President, the Commander-in-Chief of the | Army 
Establishment. Furthermore, the type of discharge to be issued 
under particular circumstances has been historically left to the sound 
discretion of the defendant as Secretary of the Army. 

At the time the plaintiff was discharged, Army Regulation 604- 
10 authorized the issuance of the General Discharge in cases|processed 
under the Military Personnel Security Program, where retention was 
found to be not clearly consistent with the interests of national security 


33 (continued from p. 96) issuance of discharges of the type and 
nature thought proper by him in the exercise of his considered judg- 
ment. 
24 Army Regulation 635-200--Defendant's Exhibit No. 4, attached 

to this Motion and Memorandum of Points and Authorities for the con- 
venience of the Court. See also attached Army SELES 615-375-- 
Defendant's Exhibit No. 10. 
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and was predicated upon the gravity of the reasonably substantiated 
derogatory information. (See p. 15, par. 19(a) and change 2, p. 7, 
AR 604-10). Hence when the Secretary of the Army found that the 
plaintiff's retention in the armed forces was not clearly consistent 
with the national security he was duty bound to preclude his further 
service withthe Army. Yet plaintiff prays in his complaint that this 
Court compel the Secretary to award him the highest testimonial of 
honest and faithful service, despite the fact that it has been determined 
that he is not entitled to such an award. 

Now the relief which plaintiff is seeking is essentially a suit 
in the nature of mandamus. But since Congress has vested the Secre- 
tary of the Army with discretion to determine the type of discharge to 
be given, mandamus will not lie to "direct the exercise of judgment or 
discretion in a particular way nor to direct the retraction or reversal 
of action already taken in the exercise of either."" Wilbur v. United 
States, 281 U.S. 206. To the same effect are Edgerton v. Kingsland, 
83 U.S. App. D.C. 8, 168 F. 24128; Thomas v. Vinson, 80 U.S. App. 


D.C. 346, 153 F. 2d 636; Brunswick v. Elliott, 70 U.S. App. D.C. 45, 
103 F. 2d 746. 
The principle that courts may not control the exercise of the 


discretionary judgment is equally applicable to suits for declaratory 
judgment. Miguel v. McCarl, 291 U.S. 442; Higginson v- Schoeneman, — 
89 U.S. App. D.C. 126, 190 F. 2d 32; Doehler Metal Furniture Com- 
pany v. Warren, 76 U.S. App. D.C. 60, 129 F. 2d 43, cited approvingly 
in Marshall v. Crotty, 185 F. 2d 622 (C.C.A. 1); Gibney v. United 
States, 146 F. Supp. 135 (S.D. Cal. 1956). 

It is therefore respectfully urged that this Court deny the relief 
sought by plaintiff in his complaint as being beyond its power to grant. 


Iv ARMY REGULATION 604-10 IS VALID AND CONSTITU- 
TIONAL AND THE PROCEEDINGS CONDUCTED THERE- 
UNDER DID NOT DEPRIVE PLAINTIFF OF ANY OF HIS 
CONSTITUTIONAL RIGHTS. 


Plaintiff does not expressly contend in his complaint that de- 
fendant is powerless to exclude persons from the Army Establishment 
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whose retention is not clearly consistent with the interests of national 
security. But the impact of his attack upon AR 604-10 and the pro- 
ceedings taken thereunder is nonetheless plain. He claims that the 
regulation and the proceedings are subject to many constitutional in- 
firmities. Stripped of all surplusage, plaintiff's contention really is 
that he is entitled to an Honorable Discharge as a "vested constitu- 
tional right" (paragraph 18g of his complaint), and that defendant's 
action in this case deprived him of this "right"". The short answer to 
this contention is that plaintiff had no property right in an Honorable 
Discharge certificate before its issuance, and defendant's refusal to 
give him such a certificate did not constitute legal punishment. 

The receipt of a General Discharge under Honorable conditions 
did not deprive plaintiff of life, liberty, or property under the Fifth 
Amendment. Obviously there has been no deprivation of life|or liber- 
ty. Bailey v. Richardson, 86 App. D.C. 248, 259, 182 F. 2d 46, 57, 
affirmed by an equally-divided Court, 341 U.S. 918. Plaintiff has na 
been deprived of any "property" by virtue of the issuance of a General 
Discharge certificate. Veterans' benefits are gratuities which". . . 


involve no agreement of parties; and the grant of them creates no 
vested right."" Lynch v. United States, 292 U.S. 571, 577; Slocumb 
v. Gray, 86 App. D.C. 5, 179 F. 2d 31, 34. Nevertheless, under the 
law, plaintiff is entitled to the same veterans' benefits as if he had 


received an Honorable Discharge certificate. (AR 635-200, p. 4.. 
Defendant's Exhibit No. 4). 

Plaintiff alleges in his complaint that the provisions df Army 
Regulation 604-10 violate the constitutional prohibition of Article I, 
Section 9, Clause 3 against bills of attainder and ex post facto laws. 
The limited scope of the familiar cases of United States v. Lovett, 
328 U.S. 303, Ex parte Garland, 4 Wall. 333; and Cummings v. 
Missouri, 4 Wall. , 277 was made clear by the Supreme Court in 
Garner v. Board of Public Works of Los Angeles, 341 U.S. 716, 722- 
723. In the present case there has been no "punishment" in the sense 
of the Cummings and Garland cases, supra. See United States v. 
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Kingsley, 138 U.S. 87, 92. 

AR 604-10 does not purport to punish past conduct, but rather 
looks to a present condition, namely, whether the retention of per- 
sonnel in the Army Establishment is clearly consistent with the in- 
terests of national security. Assuming, arguendo, that there is the 
incidental effect of injuring reputation this cannot mean that an indi- 
vidual receiving less than an Honorable Discharge certificate has been 
punished. "Punishment presupposes - - - an act for which retribution 
is exacted. The fact that harm is inflicted by governmental authority 
does not make it punishment. . . because it deprives of what other- 
wise would be enjoyed. But there may be reasons other than punitive 
for such deprivation." United States v. Lovett, supra, at page 324 
(concurring opinion). Any adverse reflection upon plaintiff's charac- 
ter suffered because of the character of the discharge certificate he 
received, and any prejudice which he may experience in civilian life 
is highly speculative and, if actual, legally irremediable. 

As defendant has demonstrated Congress vested broad discre- 
tion in the Secretary of the Army to issue regulations such as the one 
herein assailed by plaintiff. Defendant has shown that this power was 
sufficient to enable him to establish criteria for the issuance of ad- 


ministrative discharges and to apply these criteria to plaintiff. Pur- 


suant to this authorization, AR 604-1 075 was promulgated setting 


forth the substantive criteria and procedure to be used in security 
proceedings. This regulation embodies the provisions of DOD 5210.9, 
which established the original armed forces security program patterned 
after that prescribed for civilian employees of the Government by 
Executive Order 10450 (18 F.R. 2489). 

Paragraph 31(c) of the regulation provides for a "Letter of 
Allegations" citing the derogatory allegations against respondent "in 
55 AR 604-10 (dated July 29, 1955) superseded SR 600-200-1 (June 
18, 1954), which originally established the criteria and procedure 


for discharging military personnel under the Army Security Program. 
See Defendant's Exhibit No. 1. 
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sufficient detail to enable him to prepare his defense and will|be as 
complete as security considerations permit." (Plaintiff was also sent 
a Summary of Information containing more detailed information re- 
garding these allegations). 

The Field Board of Inquiry, which sits as the hearing tribunal 
in security cases, is directed, by paragraph 32(e), to invite the at- 
tendance of witnesses on behalf of the Government and to allow con- 
frontation and cross-examination of said nonconfidential adverse wit- 
nesses by the respondent. Other provisions of the paragraph provide 
for the fullest disclosure of information forming the basis of the 
charges against respondent except, of course, that classified infor- 
mation and sources are not to be divulged. A copy of the hearing 
transcript is furnished the respondent at his request. 

Paragraph 33 provides for appellate review to the Department 


of the Army Review Board, which reviews not only the evidence pre- 
sented during the hearing, but any additional information submitted by 
the respondent subsequent to the hearing.2° Even at this stage of the 


proceedings, the Review Board may instruct further investigation or 
request additional information if warranted. 
Paragraph 34 declares that consideration will be given the re- 
spondent in the event of any handicap suffered in his defense by the 
nondisclosure to him of classified information and the lack of oppor- 
tunity to cross-examine persons constituting confidential sources of 
information, and the Board "will evaluate information carefully in 
the light of its recency, relative seriousness, attendant circumstances, ~ 
whether it was given under oath, whether it is relevant, whether the 
respondent has had an opportunity to rebut it, and whether there is 
similar or supporting information."" This provision, together with 
that of paragraph 13(b) that "[t] he ultimate determination of whether 


26 Congress has provided for additional review to the Army Se- 
curity Review Board and the Army Board for Correction of Military 
Records. 
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acceptance or retention within the Army Establishment of the [re- 
spondent] is warranted must be an over-all common-sense one based 
upon all available information," ensures that an individual is given 
fair and impartial consideration in the determination of his case. 
Change 2 of the regulation (dated June 12, 1956) adds subsection (e) 
to Paragraph 13, and prescribes additional considerations in re- 
spondent’s favor for the evaluation of derogatory information. Finally, 


paragraph 3(a) creates a presumption of consistency -with national 


security in favor of respondent in the first instance. 
Mr. Justice Holmes said in Moyer v. Peabody, 212 U.S. 78, 
at page 84: "It is familiar that what is due process of law depends on 


circumstances. It varies with the subject matter and the necessities 

of the situation."" Cf. Wolf v. Colorado, 338 U.S. 25, 27; Federal 

Communications Comm'n v. W.J.R., 337 U.S. 265, 275. The test of 

procedural due process is whether the proceedings emploved to arrive 

at a decision are "fair", all things considered. 
As Mr. Justice Frankfurter stated in his concurring opinion in 

Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, at 

pages 162-163: | 
"[D]ue process '. . . is not a technical conception with a fixed 
content unrelated to time, place and circumstances [and]... 
what is unfair in one situation may be fair in another. . 

The precise nature of the interest that has been adversely 
affected, the manner in which this was done, the reasons for 
doing it, the available alternatives to the procedure that was 
followed, the protection implicit in the office of the functionary 
whose conduct is challenged, the balance of hurt complained 

of and good accomplished--these are some of the considera- 
tions that must enter into the judicial judgment." 

And in Betts v. Brady, 316 U.S. 455, the Court said, at page 462: 
“Due process of law . . . formulates a concept less rigid and 
more fluid than those envisaged in other specific and particu- 
lar provisions of the Bill of Rights. Its application is less a 
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matter of rule. Asserted denial is to be tested by an appraisal 
of the totality of facts ina given case. That which may, in one 
setting, constitute a denial of fundamental fairness, shocking 
to the universal sense of justice, may, in other circumstances, 
and in the light of other considerations, fall short of such 
denial." 

Cf. N.L.R.B. v. Mackay Radio & Telegraph Co. , 304 U.S. 333, 351. 
, See United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537; 
Ludecke v. Watkins, 335 U.S. 160; Carlson v. Landon, 342 U.S. 524. 
There is, therefore, nothing absolute about the procedural rights re- 

quired by the concept of due process in administrative hearings. 

In United States v. Nugent, 346 U.S. 1, the Supreme Court up- 
held as consonant with due process an administrative hearing) permit- 
ting the use of information obtained by the Federal Bureau of Investi- 
gation, although at the same time disclosure of the FBI reports them- 
selves and the identity of the persons interviewed by FBI agents was 
forbidden. Involved in this case was Section 6(j) of the Selective Serv- 


ice Act, 50 U.S.C. App. 456(j), which provides that, in the event of an 
adverse ruling by a local draft board on a registrant's claim for draft 


exemption as a conscientious objector, the registrant may appeal to an 
appeal board, in which case the Department of Justice, after appro- 
priate inquiry, is required to hold a hearing and thereafter to make a 
recommendation to the board as to the claim. The Court held that 
under the statute the registrant was not entitled to examine the inves- 
tigative reports of his background and reputation and that the|statute 
did not, by its provisions, deny the registrant due process of] law. 

The statute, said the Court, only required a fair hearing, not a full- 
scale trial, and that such a fair hearing was provided ''when it accords 
a fair opportunity to the registrant to speak his piece before an im- 
partial hearing officer; when it permits him to produce all relevant 
evidence in his own behalf and at the same time supplies him |with a 
fair resume of any adverse evidence in the investigator's report." 

346 U.S., at page 6. Accord, Leifer v. United States, 260 F. 2d 648 
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(C.C.A. 6) cert. den., 358 U.S. 946; Blalock v. United States, 247 
F. 2d 615 (C.C.A. 4). 

In some cases--which lack the question of dangerous subver- 
sion and national security--a party is not given a full disclosure of 
the adverse evidence against him. Thus, the Supreme Court has 
unanimously approved a tariff determination by the President relying 
on a recommendation of the Tariff Commission based on evidence not 
revealed to the party adversely affected. Norwegian Nitrogen Pro- 
ducts v. United States, 288 U.S. 294, cited in the Court's opinion in 
United States v. Nugent, supra, at page 10, fn. 16. In many depor- 
tation cases, action has rested on sworn statements of persons not 
produced at the hearings. See, e.g., Choy Gum v. Backus, 223 Fed. 
487 (C.C.A. 9), cert. den., 239 U.S. 469; Channan Singh v. Haff, 
103 F. 2d 303 (C.C.A. 9), aff'd, 309 U.S. 634. The Supreme Court's 
comments on this point in Chicago & S. Airlines v. Waterman Corp. , 
333 U.S. 103, 111, are significant: 

"The president . . . has available intelligence services whose 

reports are not and ought not to be published to the world. It 

would be intolerable that courts, without the relevant informa- 
tion, should review and perhaps nullify actions of the Execu- 
tive taken on information properly held secret." 
It is only the Sixth Amendment--alleged as being violated in the in- 
stant case--which, in terms, grants the right to confrontation of wit- 
nesses. And that is applicable only to a criminal trial, not to admin- 
istrative hearings. Bailey v. Richardson, 86 U.S. App. D.C. 248, 
182 F. 2d 46, aff'd by an equally-divided Court, 341 U.S. 918. 

It is clear that where security considerations permit, the pro- 
cedure contemplated by AR 604-10 provides that there will be intro- 
duction of evidence in support of the charges and the presentation of 
witnesses who may be freely cross-examined. Moreover, the re- 
spondent may present evidence in his own behalf. Considerations of 


national security have made it impossible in practice to confront a 


respondent in every case with the witnesses against him when they are 
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confidential informants. While the due process clause, in common 
with other provisions of the Constitution, affords protection to the 
rights of individual citizens, those rights are not absolute, for the 
Constitution also extends equally vital powers to the Government, 
such as the Executive power over the Army Establishment. When 
these rights clash, the problems posed thereby can be resolved only 
by “balancing the conflicting individual and national interests involved 
. . .'" American Communications Ass'n v. Douds, 339 U.S. 382, 410. 

An examination of plaintiff's complaint does not reveal any 
specific violation of his freedom of speech, press, assembly, or 
right to petition the Government for redress of grievances by defend- 
ant's action in this case. It is difficult to see how plaintiff's First 
Amendment rights were abridged by conducting a hearing under AR 
604-10 with regard to his possible discharge from the Army Ready 
Reserve. The guarantees of the First Amendment do not prohibit the 
Secretary of the Army from taking measures to separate from the 
Army persons who in his judgment may compromise the national se- 
curity. See Bailey v. Richardson, 86 App. D.C. at page 265, 182 
F. 2d at page 63. The military security program is intended solely 
to insure that retention of persons in the Army is clearly consistent 
with the interests of national security and does not purport to control 
plaintiff's pre-induction activities. Plaintiff is now as free to express 
his opinions and political views as before his entry into the Army and 
Army Reserve. See Bland v. Hartman, supra, at page 313. 

Plaintiff's contention that while a member of the Army on 
active duty that he had an absolute right to utter statements indicating 
disaffection with the United States and the United States Army is 
clearly without substance. See United States v. Keating, 121 F. Supp. 
477, 478 (N.D. Ill. 1949). Whether particular governmental action 
violates the First Amendment depends upon a balancing of conflicting 
interests. "[{ W]hen particular conduct is regulated in the interest 
of public order, and the regulation results in an indirect, conditional, 
partial abridgement of speech, the duty of the courts is to determine 
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which of these two conflicting interests demands the greater protection 
under the particular circumstances presented."" American Communi- 
cations Ass'n v. Douds, supra, at page 399. The Army security pro- 
gram is aimed at conduct--at the danger that certain persons if allowed 
to remain in the Army may betray trust reposed in them by commis- 
sion of acts injurious to national security. Balancing indirect dis- 
courageme nt to plaintiff's freedom of speech and association against 
the interests of national security, the public interest "demands the 


greater protection under the particular circumstances presented." 
Cf. Adler v. Board of Education, 342 U.S. 485; Garner v. Board of 
Public Works of Los Angeles, 341 U.S. 716; United Public Workers v. 
Mitchell, 330 U.S. 75. 

It is obvious that AR 604-10 is designed to protect not only the 
vital security interests of the Government, but the interest a respond- 


ent has in the favorable disposition of his case. A reasonable inter- 
pretation of the regulation’s salient provisions can lead to no other 
conclusion. Instead of taking advantage of the opportunity afforded to 
rebut the damaging allegations lodged against him, plaintiff chose to 
remain silent at his hearing. He was given a Letter of Allegations and 
Summary of Information adequate to allow him to prepare his defense. 
He chose to make no defense. In this regard, considering the multi- 
tude of factors which may be properly taken into account in ascertain- 
ing whether an individual in the military service should be removed 

in the interests of national security, the various acts and associations 
set forth in AR 604-10 are as specific as could be reasonably expected. 
As applied to plaintiff, the Letter of Allegations and Summary of In- 
formation setting forth the charges against him were not vague or am- 
biguous. Even if the constitutional doctrine of vagueness has applica- 
tion to this proceeding, that doctrine has been met. Lichter v. United 
States, 334 U.S. 742; American Power Co. v. S.E.C., 329 U.S. 90, 
104; Yakus v. United States, 321 U.S. 414, 423-424; Opp. Cotton Mills 
v. Administrator, 312 U.S. 126; Sunshine Anthracite Coal Co. v. 
Adkins, 310 U.S. 381; United States v. Rock Royal Co-op. , 307 U.S. 
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533, 574; Hampton & Co. v. United States, 276 U.S. 394. 
Plaintiff was afforded, and did avail himself of, competent 
counsel at both the hearing before the Field Board of Inquiry) (trans- 
cript of record attached to plaintiff's complaint) and the Army Dis- 
charge Review Board. Plaintiff was accorded full review at two addi- 
tional stages in the procéedings, with full opportunity to submit re- 
buttal evidence. No favorable information was ever submitted for 
consideration. As stated in Sisto v. Civil Aeronautics Board, 86 U.S. 
App. D.C. 31, 38, 179 F. 2d 47, 54: 
"A careful reading of the record brings us to the conclusion 
that petitioner was afforded a full and fair hearing. There is 
no evidence on his behalf in the record. If he had an jexplana- 
tion he should have made it. He did not, and the record as it 
now stands presents a clear case for support of the adminis- 
trative action taken." (Emphasis supplied.) 
AR 604-10 is, on its face, fully capable of affording due pro- 
cess of law. It provides for procedures complying in all respects with 


the requirement of procedural due process, and, as applied to plain- 


tiff, was complied with in both letter and spirit. 
CONCLUSION 
For the foregoing reasons, it is respectfully submitted that 
Defendant's Motion to Dismiss or in the Alternative Cross-Motion for 
Summary Judgment should be granted. 


/s/ Oran H. Waterman 
Attorney for Defendant 


/s/ Samuel L. Strother 
Attorney for Defendant 


/s/ Justin R. Rockwell 
Attorney for Defendant 


Attorneys, Department of Justice 
Washington 25, D.C, 
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EXHIBIT 1 [ To Defendant's Motion 
to Dismiss, etc.] 


PERSONNEL SECURITY CLEARANCE 
Military Personnel Security Program 


* * * 
Section I 
GENERAL 
1. Purpose and scope. a. Purpose. These regulations prescribe 
the standard, criteria, and administrative procedures for the reporting, 
investigation, and disposition of military personnel in the Army Estab- 
lishment; for the rejection of applicants for appointment or enlistment; 
and for the rejection of persons who would otherwise be inducted or in- 
voluntarily ordered into the Army when retention in or acceptance into 
the Army is inconsistent with the interests of national security. These 
regulations do not preclude trial by court-martial when such action is 
considered appropriate by commanders exercising court-martial juris- 
diction. They do not preclude relief from active duty or discharge 
under other applicable regulations on grounds other than security. 
These regulations should not be used in those cases in which security 
is not the primary reason for initiation of action. Relief from active 
duty in lieu of action under these regulations is not authorized nor will 
action under these regulations be used as the sole basis for relief from 


active duty prior to the adjudication of a member's case. 


b. Scope. These regulations apply to all military members of 
the Army Establishment including members of the National Guard of 


the United States on active duty and not on active duty and special cate- 
gories of personnel covered in Section VI. The Chief, National Guard 
Bureau will issue appropriate implementing instructions governing the 
National Guard of the United States not on active duty. 

2. Definitions. For the purpose of these regulations, the follow- 
ing definitions apply: 

2. National security. The term "national security" relates to the 
protection and preservation of the military, economic, and productive 
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strength of the United States, including the security of the Government 
in domestic and foreign affairs, against or from espionage, sabotage, 
and subversion, and any and all acts designed to weaken or destroy the 
United States. | 

b. Military terms. The terms Army Establishment, Department 
of the pee and major command are defined in AR 320-5. | 

. Flagging action. The term "flagging action" is defined in AR 
600-31. 

d. Specially controlled duties. The term "specially controlled 
duties" refers to the type of assignment which a member occupies under 
direction of the Department of the Army or while undergoing action to 
determine whether his retention is warranted under the standards and 
criteria prescribed by these regulations. A member may be temporarily 
assigned to such duties pending completion of action in a case for any 
reason that falls within the scope of the criteria defined in paragraph 13 
regardless of whether flagging action under paragraph 26 has been 
initiated. Indefinite assignment to specially controlled duties upon 
direction of the Department of the Army is applicable only to enlisted 
personnel who have a reserve or service obligation under the ‘Universal 
Military Training and Service Act. The term "specially controlled 
duties" means prohibition against assignment to or retention in any of 
the following duties or organizations: | 


(1) Officer candidate schools, as candidates or members of the 
staff. | 
(2) Duties in connection with mutual defense assistance program 


(MDAP) activities overseas. 

(3) Duties in connection with classified cryptographic systems or 
equipment. | 
Duties in connection with information, education, and orienta- 
tion of troops, or the educational reconditioning of troops, 
including training for such duties. 
Duties in connection with classified research and develop- 
ment projects. 
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(6) Duties affording access to information or equipment classi- 
fied as CONFIDENTIAL, SECRET, or TOP SECRET. 
(7) Such other duties as the commander concerned may desig- 


nate as sensitive. 


e. Credible derogatory information. Credible derogatory informa- 


tion means information received from any source, which evaluated in the 
light of all other available information, both favorable and unfavorable, 
indicates that retention within the Army Establishment of the member 
concerned may not be, or is not, warranted under the standards and 
criteria prescribed by these regulations. Examples of information 
which may be used as a basis for flagging action are contained in para- 


graph 13. 
* * * a * 


i. Qualification of DD Form 98. The term "Qualification of DD 
Form 98" means the acknowledgment of standards of conduct or of 
membership in or association with organizations listed thereon. 

; Refusal to accomplish DD Form 98 in its entirety. The term 
"refusal to accomplish DD Form 98 in its entirety” means the refusal 
to complete the form or the claiming of the Fifth Amendment or 
Article 31, Uniform Code of Military Justice, thereon. 

3. Policy. a. The Department of the Army will assume, in the 
absence of evidence to the contrary, that the acceptance or retention of 
any officer, warrant officer, or enlisted man is clearly consistent with 
the interests of national security. 

b. When it is established that retention of a member is not clearly 
consistent with the interests of national security, he will be discharged; 
except that an inductee normally will not be discharged as a security 
risk unless his retention is inconsistent with the interests of national 
security. (The standard for retention in service of an inductee is of 
necessity somewhat lower than the standard for other categories of 
personnel. Thus an inductee may be retained to perform his obligated 
service in a specially controlled duty under conditions which would re- 
quire discharge of an officer or an enlistee. Also see par. 17b). In 
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deciding upon the characterization of discharge in such exece any 
doubt will be resolved in favor of the member and he will be discharged 
under honorable conditions. He will, unless otherwise prescribed in 
these regulations, be discharged with a discharge characterized no. 
higher than "General, under Honorable Conditions." 

c. Members who are indefinitely assigned to specially controlled 
duties upon direction of the Department of the Army and who have a 
Reserve obligation will be transferred to the Army Reserve to complete 
such obligation. They will be retained on specially controlled duties in 
the Reserve and "flagging action” will be maintained in accordance with 
AR 600-31. =n) 


ll pee 
iAP? 


have at any 
time engaged in any of the activities listed in paragraph 13 be appointed, 


— 


(ts 
d. In no case will any person, reasonably believed to 


enlisted, or called to active duty or active duty for training in the Army 
Establishment without the prior approval of the Secretary of the Army. 
* * * * * 
5. Utilization of investigative reports. Investigations by agencies 
of the Army Establishment will develop all relevant facts in favor of, 
as well as against, an investigated person, with special emphasis being 
given to that information which supports or refutes an allegation stem- 
ming from the criteria hereinafter described. Whenever possible, 
information will be so presented that its disclosure is not precluded in 
the interests of national security. In this connection the provisions of 
paragraph 45f, SR 380-320-10 apply. However, for those informants 
whose identities are not disclosed, sufficient information will|be 
reported to permit adequate evaluation of the information furnished by 
them. 
* 
Section II 
STANDARD AND CRITERIA 
12. Standard. The standard for appointment, enlistment, volun- 
tary call to active duty, or retention in a regular duty status within the 
Army Establishment will be that, based upon all the available informa- 
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tion, it is determined that the appointment, enlistment, voluntary call to 
active duty, or retention in a regular duty status (par. 9) is clearly con- 
sistent with the interests of national security. The standard for reten- 
tion within the Army Establishment on indefinite assignment to specially 
controlled duties (par. 10) for inductees only will be that retention in 
‘such an assignment is not inconsistent with the interests of national 
security. 

13. Criteria for application of standard. a. Sensitive and non- 
sensitive positions. An officer or warrant officer of the Army holds a 
sensitive position by virtue of his commission or warrant regardless 
of the duties and responsibilities of his assignment. (This provision 
does not constitute authority for initiation of action to obtain a security 
clearance under SR 380-160-1.) Nothing herein will preclude the use 
of assignment to specially controlled duties as a security measure; 
however, indefinite assignment to such duty in lieu of action under these 
regulations is not authorized. Upon receipt of a completed investigation, 
commanders must initiate the action prescribed in paragraph 27 on per- 
sons temporarily assigned to specially controlled duties for security 
reasons. 

b. Criteria. The ultimate determination of whether acceptance or 
retention within the Army Establishment of the person concerned is war- 
ranted must be an overall common-sense one based upon all available 
information. The activities and associations listed below, whether cur- 
rent or past, while not all inclusive, are of varying degrees of serious- 


ness, and warrant initiation of action to effect such determination. 


(1) Commission of any act of sabotage, espionage, treason, or 


sedition, or attempts thereat or preparation therefor, or con- 
spiring with or aiding or abetting another to commit or 
attempt to commit any act of sabotage, espionage, treason, 

or sedition. 

Establishing or continuing a sympathetic association with a 
saboteur, spy, traitor, seditionist, anarchist, or revolutionist, 
or with any espionage or other secret agent or representative 
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of a foreign nation, or any representative of a foreign nation 
whose interests may be inimical to the interests of the United 
States, or with any person who advocates the use of force or 
violence to overthrow the Government of the United States or 
the alteration of the form of the Government of the) United 
States by unconstitutional means. 
Advocacy of use of force or violence to overthrow the Govern- 
ment of the United States, or of the alteration of the form of 
the Government of the United States by unconstitutional means. 
Membership in, or affiliation or sympathetic association with, 


any foreign or domestic organization, association, movement, 


group or combination of persons which is totalitarian, Fascist, 
Communist, or subversive, or which has adopted, or shows, a 
policy of advocating or approving the commission of acts of 
force or violence to deny other persons their rights under the 
Constitution of the United States, or which seeks to| alter the 
form of Government of the United States by unconstitutional 
means (see SR 600-220-11). (An organization, movement, or 
group, Officially designated by The Attorney General of the 
United States pursuant to Executive Order 10450, shall be 
presumed to be subversive until the contrary has been estab- , 
lished.) 
Performing or attempting to perform his duties, or otherwise 
acting, to serve the interests of another government in prefer- 
ence to the interests of the United States. 
Failure or refusal to sign the loyalty certificate DD Form 98; 
pleading protection of the Fifth Amendment or of the Uniform 
code of Military Justice, Article 31, in refusing to answer 
completely the questions contained in DD Form 98, DD Form 
390, DD Form 398, or other related forms; pleading protection 
of the Fifth Amendment or of the Uniform Code of Military 
Justice, Article 31, or otherwise failing or refusing to answer 
any pertinent question propounded in the course of an official 
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investigation, interrogation, or examination, conducted for 
the purpose of ascertaining the existence or extent, or both, 
of conduct of the nature described above and below. 
Participation in the activities of an organization as a front 
for an organization referred to in (4) above, when his per- 
sonal views were sympathetic to the subversive purpose of 
such organization. 

Participation in the activities of an organization with know- 
ledge that it had been infiltrated by members of subversive 
groups under circumstances indicating that the individ=al 
was a part of, or sympathetic to, the infiltrating element 
or sympathetic to its purpose. 

Participation in the activities of an organization referred to 
in (4) above, in a capacity where he should reasonably have 
had knowledge of the subversive aims or purposes of the 
organization. 

(10) Sympathetic association with a member or members of an 
organization referred to in (4) above. (Ordinarily, this does 
not include chance or occasional meetings, or contacts 
to normal business or official relations.) 


(11) Currently maintaining a close continuing association with a 


person who has engaged in activities or associations of the 
type referred to above. A close continuing association may 
be considered to exist if the individual lives at the same 
premises as, frequently visits, or frequently communicates 
with, such persons. 

(12) Close continuing association of the type described in (11) 
above, even though later separated by distance, if the circum- 
stances indicate that renewal of the association is probable. 

(13) Any facts other than as set forth in c below which furnish 
reason to believe that the individual may be subjected to 
coercion, influence, or pressure which may cause him to act 
contrary to the best interests of the national security. Among 
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matters which should be considered in this category would be 
the presence of a spouse, parent, brother, sister, or offspring 
in a nation, a satellite thereof, or an occupied area |therein 
whose interests are inimical to the interests of the United 
States. 
c. Relief from active duty or discharge under other appropriate 
directives or regulations. Persons whose conduct and associations 
within the criteria prescribed in (1) through (5) below are examples of 
members whose retention may not be warranted under the standards 
and criteria prescribed by these regulations. However, action will not 
be initiated to discharge such persons under these regulations until the 
criteria set forth in b above are also substantially involved and action 
under other directives or regulations or the Uniform Code of Military 
Justice has been determined to be inappropriate. 

(1) Willful violation or disregard of security regulations. 

(2) Intentional unauthorized disclosure to any person of classi- 
fied information,or of other information disclosure|of which 
is prohibited by law. 

(3) Any deliberate misrepresentation, falsification, or omission 
of material fact. 

(4) Any criminal, infamous, dishonest, immoral, or notoriously 
disgraceful conduct, habitual use of intoxicants to excess, 
drug addiction, or sexual perversion. 

(5) All other behavior, activities, or associations which tend to 
show that the member is not reliable or trustworthy. 

d. Proscribed organizations. A list of organizations designated 

by The Attorney General is set forth in SR 600-220-11. Membership, 
past or present, or affiliation or sympathetic association with an organ- 


ization so designated is but one factor to be considered in making a 
determination in a particular case. In determining whether affiliation 
with a cited organization warrants further investigation, all facts bear- 


ing on the case must be considered including the date, term, and extent 
of affiliation, the age and circumstances of the individual at the time, 
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the type of organization and its status at the time in question, and the 
military service and overall performance of duty of the individual con- 
cerned. Careful consideration of all these factors, particularly in the 
absence of any other derogatory information, may indicate that the 
initiation of a complaint type investigation is not warranted. 
Section II 
ADMINISTRATIVE PROCEDURES 

14. Loyalty certificate. All members or prospective members 
of the Army Establishment are required to accomplish a loyalty certifi- 
cate (DD Form 98) as follows: 

a. Each applicant for appointment or enlistment prior to his 
appointment or enlistment. 

b. Each member of a reserve component or retired member volun- 
tarily entering on active duty prior to such entry into active service ex- 
cept for short periods of active duty for training. 

c. Each member of a reserve component or retired member in- 
voluntarily entering on active duty immediately upon reporting to his 
first duty assignment except for short periods of active duty for training. 

d. Each registrant entering into active military service prior to 
induction. 

15. Application for appointment or enlistment. Every applicant 
for appointment or enlistment in any component of the Army Establish- 
ment will be required to read and/or have explained to him the criteria 
set forth in paragraph 13 of these regulations. In completing the DD 
Form 98, he will indicate in the remarks section thereon the extent of 


his participation, if any, in such activities or associations. This is in 


addition to the completion, where applicable, of 2 DD Form 398, and a 
DD Form 390. 

a. If the applicant answers DD Form 98 in the negative, the form 
will be placed in his field military 201 file. 

b. If the applicant completes DD Form 98 with qualifications or 
entries are made thereon which provide reason for belief that his 


appointment or enlistment is not clearly consistent with the interests 
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of national security, such appointment or enlistment will be held in 
abeyance. The DD Form 98, together with the DD Form 398 or DD 
Form 390 will be forwarded through intelligence channels to the Assis- 
tant Chief of Staff, G-2, Department of the Army, Washington 25, D.C., 
ATTN: Chief, Security Division. The applicant will not be appointed or 
enlisted without specific approval of the Secretary of the Army. 

c. If the applicant refuses to accomplish DD Form 98 in its 
entirety, his appointment or enlistment will be denied. The following 
data will be entered in the space provided for Remarks: 


Name. 
Date of birth. 
Place of birth. 
Home address. 
The above named individual refused to sign LOYALTY CER- 
TIFICATE 
Date 


The loyalty certificate will be forwarded to the Assistant Chief of Staff, 
G-2, Department of the Army, Washington 25, D.C., ATTN: Chief, 
Security Division, for appropriate disposition. 

d. No applicant will be appointed or enlisted without the specific 
approval of the Secretary of the Army if his separation from previous 
service indicates that he was relieved from active duty or discharged 
either as a security risk or for reasons other than security while under- 
going investigation under the provisions of these regulations or of 
corresponding security regulations issued by the other military depart- 
ments. AR 615-120 applies with respect to former members of the 
armed services seeking enlistment or reenlistment in the Army. 

* * * * * | 

17. Registrants for induction. * * * b. A registrant who refuses 
to accomplish the DD Form 98 in its entirety or who discloses significant 
derogatory information with respect to his background will be accepted 
into the service and, pending completion of a thorough investigation, will 
be retained on specially controlled duties in the lowest enlisted pay 


grade permitted by law except that if prior to induction investigation 
. discloses significant information to indicate that induction and retention 
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within the military service would be inconsistent with the interests of 
national security, such induction will be held in abeyance and the pro- 
visions of a above, apply. When a registrant qualifies his DD Form 98 
the commanding officer of the induction station will forward a letter 
report, subject: "Qualification of DD Form 98," to the major command, 
ATTN: G-2. The letter will include the name, the date and place of 
birth, the civilian address of the person, and his grade and service num- 
ber, if known. The DD Form 398 and fingerprint card, properly com- 
pleted, will be forwarded as inclosures to the letter report. The major 
command upon receipt of the above information is responsible for the 
initiation of the required investigation subject to prior coordination 
with the Federal Bureau of Investigation under the provisions of SR 
380-320-1 and SR 380-320-2 regardless of the location of the training 
station to which the inductee is assigned. Flagging action under AR 
600-31 will not be a bar to the transfer of the inductee from the induc- 
tion station to the reception or training station. When a reception or 
training station receives a DD Form 47 (Record of Induction) of an in- 
ductee in which item 23a has been amended by the words "DD Form 98 
No,” the major command controlling the investigation will be informed 
of the present assignment of the member. (Normally, this is the G-2 

of the same major command from which the member entered the mili- 
tary service.) The major command functioning as control office for the 
investigation, upon receipt of notification of the assignment of the mem- 
ber concerned, is responsible for furnishing the major command in 
whose area the training station is located a copy of the DA Form 268 
(Report for Suspension of Favorable Personnel Actions) which estab- 
lished the flagging action. The member concerned will not be reassigned 


outside the major command in whose area the training station is located 


except with the prior approval of the Department of the Army. The 
results of the completed investigation will be forwarded to the major 
commander in whose area the member is assigned. Unless the case is 
closed favorably, it will be forwarded to the Department of the Army 
for appropriate action as follows: 
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In the case of an inductee who refused to accomplish DD 
Form 98 in its entirety — 
(a) If retention is inconsistent with the interests of national 
security, he will be discharged with an undesirable dis- 
charge (secs. IV and V). 
If there is insufficient derogatory information to require 
his discharge in the interests of national security, he 
will be retained in the Army with indefinite assignment 
to specially controlled duties and, upon completion of his 
service, will be discharged or released from active duty 
with a separation document characterized no higher than 
"General, under Honorable Conditions” (secs. IV and V). 
In the case of an inductee who disclosed significant derogatory 
information on his DD Form 98 — 
(a) If retention is inconsistent with the interests of national 
security but investigation fails to reveal significant 


derogatory information not previously disclosed by the 

inductee, he will be discharged with a discharge charac- 
terized no higher than "General, under Honorable Condi- 
tions" (secs. IV and V). 


If there is insufficient derogatory information to require 
discharge in the interests of national security, the in- 
ductee will be appropriately assigned. If retained on 
regular duty, type of discharge or relief from active duty 
will be predicated upon the character of the service per- 
formed. If retained on specially controlled duty as a 
result of derogatory information over which the inductee 
had no control, the type of discharge or relief from 
active duty will be predicated upon the character of serv- 
ice performed (secs. IV and V). In all other cases of 
retention on specially controlled duty, discharge or relief 
from active duty upon completion of the service performed 
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will be characterized no higher than "General, under 
Honorable Conditions.” 

18. Interview under oath. Before the qualification of or refusal 
to accomplish DD Form 98 is used as a basis for the initiation of a 
complaint type investigation, the individual will be given a thorough ex- 
planation of the reason why his execution or nonexecution of the form is 
considered open to question. He will be interviewed under oath by a 
competent interrogator in order that he may make as complete a state- 
ment as he desires and furnish any information which may be useful in 
making a determination in his case. He will be advised also of the effect 
of applicable regulations upon his status in the Army in the event that 
his case is processed under these regulations. Approval by the Assistant 
Chief of Staff, G-2, Department of the Army, to conduct this interview 
under oath is not required. In those cases where the individual has not 
claimed Federal Constitutional Privilege or refused to sign the DD 
Form 98 but has cooperated in furnishing information which in itself is 
not sufficient to warrant an unfavorable recommendation under these 
regulations, any investigation predicated thereon will be classified as 
a personnel security investigation. In such cases, the provisions of 

-paragraph (27c) (1) and (2) will apply until such time as the investigation 
may develop sufficient credible derogatory information which warrants 
its classification as a complaint type investigation. Upon completion of 
the investigation, the case will be forwarded as required by paragraph 
(27%) (3). 

19. Type of discharge. a. Where the approved findings of the 
Army Review Board indicate that a member of the Army Establishment 
should not be retained under the standards and criteria prescribed in 
these regulations he will be discharged and the character of the dis- 
charge will, except as prescribed in paragraph 17, be predicated upon 
the gravity of the reasonably substantiated information in derogation. 
The general premise with respect to characterization of separation as 


set forth in paragraph 17b is applicable to all categories of personnel 


(par. 3b). Regular Army officers with over 3 years' service as such 
will be furnished a discharge authorized by section 106, Army and Air 
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Force Vitalization and Retirement Act of 1948 (61 Stat. 1082; 10 U.S.C. 
585). 
b. The Report of Separation From the Armed Forces of the United 
States (DD Form 214) of members discharged under the provisions of 
these regulations will indicate in item 8: "AR 604-10 SPN 82." The 
letter of separation and/or discharge certificate of officer and enlisted 
reservists not on active duty will indicate: "AR 604-10 applies. "|; Mem- 
bers relieved from active duty or discharged prior to completion of an 
action under these regulations will have "Paragraphs 9 and 20 (as ap- 
propriate), AR 615-120 applies" entered in item 38, DD Form 214. 

c. Separation or discharge orders issued under these regulations 
will be in Letter Order form. Members whose cases are being processed 
under the provisions of these regulations will not be relieved from active 
duty or discharged for any reason prior to receipt of directive from the 
Department of the Army. In order to preclude the retention of members 
beyond the expiration of their category or term of service which/is not 
authorized except under the conditions set forth in MCM 1951, paragraph 
11d, major commanders are required to request instructions from The 
Adjutant General, Department of the Army, Washington 25, D.C. , ATTN: 
AGPO, 60 days prior to the date of expiration of category or term of 
service of any member on whom a DA Form 268 has been initiated in 
accordance with section I, AR 600-31. Request will contain synopsis 
of allegations against the member, the status of the case or investigation 
with expected date of completion and forwarding to the Department of the 
Army, and any other information deemed pertinent. 

* x * : * 

30. Department of the Army Screening Board. A Screening 
Board composed of a minimum of three field grade officers operates at 
Department of the Army level. This Board will review all cases receiv- 
ed from The Adjutant General, will determine what further action should 


be taken, and will, except for cases covered by paragraph 31a, return 
the case to The Adjutant General with a recommendation for such of the 
following actions as are appropriate: 
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a. Favorable closing of case. 

b. Further investigation. 

c. Initiation of!action under MCM 1951, chapter VI, when it 
appears that there is sufficient evidence to warrant trial, and provided 


release of such evidence in open court has been authorized by the Assist- 
ant Chief of Staff, G-2, Department of the Army. 
d. Initiation of elimination action under these regulations. 


e. Discharge of member under other appropriate regulations. 

f. Retention in the service of those enlisted personnel who have a 
Reserve or service obligation against whom insufficient information ex- 
ists to warrant their removal in the interest of national security but 
against whom sufficient evidence exists to warrant their indefinite assign- 
ment to specially controlled duties. 

g. In conjunction with recommendation for action specified under 
a above, a recommendation will be made with respect to the character of 
discharge to be awarded in the event the member tenders his resignation 


or requests discharge in lieu of elimination proceedings. 
* * * * 


31. Follow-up of Screening Board recommendations. * * * 
c. Letter of Allegations. Upon receipt of a Screening Board 


recommendation to initiate elimination action or to indefinitely assign 

the member to specially controlled duties, The Adjutant General, based 
on information furnished by the Assistant Chief of Staff, G-2, Department 
of the Army, will, in conjunction with the Judge Advocate General, pre- 
pare a “Letter of Allegations." The "Letter of Allegations" will cite the 
derogatory allegations against the respondent in sufficient detail to enable 
him to prepare his defense and will be as complete as security considera- 
tions permit. The case together with the "Letter of Allegations" will be 
transmitted to the appropriate field command for dispatch of the letter to 
the respondent. Whenever practicable, the field commander will have 
the letter delivered in person to the respondent concerned and obtain a 
signed receipt therefor. If personal delivery is not practicable, delivery 
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will be by registered mail and a return receipt "addressee only’ will be re- 
quired. The following additional procedure will apply with respect to mem- 
bers of the National Guard not on active duty: The "Letter of Allegations" 
will be forwarded direct to the respondent by the Chief, National Guard 
Bureau (par. 6 applies); the Chief, National Guard Bureau, will forward a 
copy of the "Letter of Allegations" to the major commander concerned citing 
the.date of dispatch to the respondent: the respondent will acknowledge receipt 
of the "Letter of Allegations” to the major commander concerned and will 


make his reply to the major commander concerned; The Adjutant General 


will forward the case direct to the major commander concerned. The "Let- 
ter of Allegations" will refer specifically to these regulations and will in- 
form the respondent that -- 
(1) He may, in lieu of appearance before a board, rebut the letter 
in writing within 15 days of receipt and submit such documents as he may 
desire. Reasonable extension of time may be granted by the field commander. 
(2) He may, within 5 days of receipt, request retirement, if 
eligible, or if an officer, he may tender his resignation, or if an enlisted 
man, he may request discharge in lieu of further proceedings. Enlisted 
men who are required to show cause why they should not be retained on 
specially controlled duties will not be permitted to submit a request for 
discharge. A member tendering his resignation or requesting discharge 
must agree to accept discharge of the character specified in the “Letter 
of Allegations." Final decision as to type of discharge to be awarded 
rests with the Department of the Army. A form letter to accomplish the 
tender or request will accompany each "Letter of Allegations"! dispatched. 


(3) He may, within 5 days of receipt, request a personal ap- 
pearance hearing before a “field board" with or without counsel, and 
if a reservist not on active duty, such appearance will be at his own ex- 
pense. He will be furnished a military counsel and may select such 
counsel, if the individual selected is reasonably available. Civilian 
counsel, if desired, will be at his own expense. The Board will as- 
sist him in procuring witnesses who are reasonably available but he will not 
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be entitled to reimbursement for expenses incurred incident to their 
appearance. 

(4) He will elect in writing one of the choices offered in 
(1), (2) or (3) above. Should he refuse to elect one of the choices offered, 
he will be advised that his case will be processed to completion and adjudi- 
cated by the Department of the Army without any further referral to him. 
He will be advised also that such adjudication may result in an other than 
Honorable, General, or Undesirable Discharge. 

a. Follow-up of letter of allegations. Upon receipt of the respond- 
ent's reply to the "Letter of Allegations" or upon expiration of 15 days fol- 
lowing receipt of the letter by the respondent, whichever is sooner, the 
appropriate field commander will take action to refer the case to a field 
board of inquiry (if requested by the respondent) or to forward the case 
together with respondent's reply, if any (where appearance before a board 
of inquiry is not requested), to The Adjutant General with recommendation 
of action to be taken. The Adjutant General will refer the complete case 
together with recommendations of appropriate field commanders to the 
Army Review Board for final review in accordance with paragraph 33. 

32. Field board of inquiry. a. Authority to convene field boards 
of inquiry under these regulations is vested in commanders who have 
general courts-martial jurisdiction, except that boards convened to hear 
the case of a member of the National Guard not on active duty will be 
appointed by major commanders only. Upon request by the respondent 
for appearance before a board of inquiry under these regulations, the 
appropriate field commander will refer the case to such a board and 
will include all evidence in support of the allegations to include the res- 


pondent's reply and such other information as is cleared by the Assistant 
Chief of Staff, G-2, Department of the Army. 

b. Field boards of inquiry convened under these regulations will 
be composed of field grade or general officers who are senior in both 


temporary and permanent rank to the respondent, and one or more record- 
ers (officer, rank immaterial) without vote. Three or more officers will 
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constitute the membership of each board of inquiry. If the respondent 

is a female, there will be added to the detail of the board of inquiry a 
female officer of the same corps who shall be an advisor without vote 
unless the respondent waives this provision. A board convened|to hear 
the case of a member of a reserve component not on active duty will, in 
addition to the above, be constituted as required by paragraph 4, SR 
140-15-1. A board convened to hear the case of a member of the Nation- 
al Guard not on active duty will include one National Guard officer on 
active duty. A board convened to hear the case of a member of a reserve 
component on active duty or of a Regular Army warrant officer or enlisted 
man who holds a Reserve commission or warrant will include at least 1 
reserve officer who shall participate in the actual hearing of the case. 

No hearing will conducted with less than 3 board members present. 

Field boards of inquiry convened under these regulations will be 
governed by the applicable provisions of AR 15-6 and SR 605-200-1 for 
both officers and enlisted men. The following special provisions apply: 

(1) The board will be convened as soon as practicable. 
Reasonable time will be afforded the member to prepare his case; how- 
ever, a period in excess of 15 days may be granted only in case of a show- 
ing of vital need. 
(2) No officer will sit as a member of more than one such 
board in considering the case of any one respondent. 
(3) No officer will sit as a member of such a board who is 
to be, or has been called as a witness, or who previously recommended, 
or has been a member of any board or court-martial which considered the 
respondent for disciplinary action or elimination. 
(4) The board of inquiry may summon witnesses on its own 
motion and may rebut any evidence presented by the respondent appearing 
before it. The board of inquiry is not limited to evidence related to oc- 
currences prior to the date of action by the convening authority: In order 
to insure maximum confrontation of adverse witnesses, the board is in- 
structed to invite, as a matter of standard procedure, each nonconfidential 
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witness who has been personally identified, who has given information 
adverse to the member, and who has not indicated expressly an unwilling- - 
ness to appear. Geographic distances will be no bar to extending invitations, 
except that invitations need not be extended to witnesses in noncontiguous 
oversea areas. Such witnesses will be asked to appear at the hearing to 
testify in the member's presence and be subjected to cross-examination. 
They will be asked also whether they would submit a signed statement, 
permit their names to be disclosed as the source of the information given, 
and whether their statement previously given may be read to the member 
with or without the witness’ name being disclosed. At the request of the 
president of the board, members of the Army on active duty who are 
desired as witnesses will be placed on temporary duty orders for the 
purpose of appearing as witnesses. To those witnesses who are not on 
active duty in the Army, the invitation will state that the board cannot 

pay witness fees or reimbursement for travel or other expenses. A sug- 
gested invitation to qualified witnesses is contained in the appendix. When- 
ever a witness signifies a desire to appear before the board in private, 

the president of the board will arrange such a meeting, preferably before 
the hearing. The witness will be heard under oath and a verbatim CON- 
FIDENTIAL transcript of his testimony will be made and added to the 
complete file. A copy of that transcript will not be supplied the member 
unless the witness agrees. If the witness agrees to release the transcript, 
it will be regraded unclassified and the witness' name will be deleted un- 
less the witness permits it to be used. The witness’ agreement should be 
included in the questions and answers in the transcript usually at the end. 
Adverse witnesses who are members or employees of the Army Establish- 
ment should be urged to attend, and commanding officers should be request- 
ed to permit such employees to attend. Necessary time to attend a board 


of inquiry will be recorded as official duty and no charge made to leave. 

(5) The findings will include a determination with respect to 
each of the allegations set forth in the "Letter of Allegations" and an analy- 
sis of information and a detailed statement of reasoning upon which each 
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finding is based. During the course of the board proceedings, the line 


of questioning will be evolved to give the member all possible informa- 
tion forming the basis for the charges, but CONFIDENTIAL sources of 
information and other classified information are to be protected. Parts 
of written statements submitted by informants may be read verbatim to 
the member provided that the source of the information has authorized 
its release, or provided that the reading would not disclose the ‘source. 
This restriction similarly applies to expressions or statements attributed 
to the member by an informant. In all other cases information disclosed 
to the member should be phrased in such a manner as to insure that the 
sources of the information are not compromised. | 
(6) The Board's findings and recommendations will be signed 
by all concurring members. Dissenting opinions, where applicable, will 
be submitted, | 
(7) The Board will recommend one of the following: 
(a) Retention on regular duty with or without change of 
station. | 
(b) Retention on indefinite assignment to specially control- 
led duties with or without change of station (applicable only to enlisted 
personnel having a reserve or service obligation under Universal Military 
Training and Service Act). | 
(c) Discharge in the interests of national security and the 
type of discharge. 
(8) The Board will inform the respondent that -- | 
(a) He or his counsel, upon request, will be furnished a 
copy of the transcript of the hearing; however, such transcript will not 
contain the Board's findings and recommendations. Such findings and 
recommendations will not be made public or divulged to the respondent 
or his counsel. | 
(b) Its recommendations in the case do not constitute 
final and conclusive action but are subject to review by the convening 
authority, and that the proceedings are forwarded to the Seen of 
the Army for final review and decision. 
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(c) He may submit to The Adjutant General, Department 
of the Army, Washington 25, D.C., in writing within 10 days of receipt 
of "Field Board” transcript, any further evidence or information he may 
desire to have considered in a final review of his case by a Department 
of the Army Review Board, and that failure to receive additional informa- 
tion within 10 days of his receipt of the transcript plus normal mailing 
time will cause his case to be considered without further representation 
from or for him. 

(d) The record of proceedings of the Board will indicate 
that the respondent has been informed of the above. 

(9) Upon completion of its inquiry, the Board will forward the 
complete case through command channels to The Adjutant General. The 
commander who appointed the Board and the appropriate major commander 
will include their recommendations in the forwarding indorsement. 

33. Department of the Army Review Board. a. Upon receipt of 
case with recommendations of the field board of inquiry and appropriate 
field commanders together with additional comments, if any, from the 
respondent, or upon the expiration of 10 days plus normal mailing time 
to and from the respondent following his receipt of transcript of the "Field 
Board” actions, whichever is later, The Adjutant General will refer the 
case to the Army Review Board for final review and recommendation. 

b. When: the respondent is a member of a reserve component, the 
Review Board will include at least one officer of a reserve component. 

c. No officer who has participated in the consideration of the case 
before a screening board will participate in the consideration of the same 
respondent's case before the Review Board. 

d. The proceedings of the field board of inquiry, including all 
evidence submitted by it, any additional statements submitted by the 
respondent after the hearing by the field board of inquiry, and the recom- 
mendations of appropriate field commanders will be made available to the 
Review Board. The respondent will not appear in person before the Review 
Board unless the Board so requests. The Review Board may request ad- 


ditional information or further investigation as appropriate. 
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e. The Review Board will direct one of the actions indicated in 
paragraph 32c(7), to include the type of discharge when appropriate 
except that when the Review Board decision is to discharge a Reserve 
Officer on active duty or a Regular Army officer with less than 3 years 
service as such, the Board will submit the case to the Secretary of the 
Army for final approval. 

f. The decisions of the Review Board, and where applicable, of 
the Secretary of the Army, will be transmitted to The Adjutant General 


for necessary action. 


34, Findings and recommendations. Board members will take 


into consideration that the respondent may have been handicapped in his 
defense by the nondisclosure to him of classified information or by the 
lack of opportunity to cross-examine persons constituting sources of 
such information, and will evaluate information carefully in the light of 
its recency, relative seriousness, attendant circumstances, whether it 
was given under oath, whether it is relevant, whether the respondent has 
had an opportunity to rebut it, and whether there is similar or supporting 
information. 
35. Action following final review. The Adjutant General will 
notify the appropriate field commander of final action to be taken in cases 
concerning members of the National Guard not on active duty. ‘The Chief, 
National Guard Bureau, will be informed of such action. 
a. If itis determined that retention of the member is warranted 
under the standards and criteria prescribed in these regulations, The 
Adjutant General will close the case favorably as indicated in paragraph 
9, and direct the major commander to notify the member in writing and 
to remove flagging action in accordance with AR 600-31.. All information 
pertinent to the case will be removed from the field military 201 file of 
the individual concerned. 
b. If it is determined that indefinite assignment to specially con- 
trolled duties is consistent with the interest of national security, The 
Adjutant General will direct the major commander to notify the member 
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in writing. Flagging action will be continued in accordance with AR 600- 
31. 

c. If retention of the member is not warranted under the standards 
and criteria prescribed by these regulations The Adjutant General will 
direct the discharge of the member from any and all military statuses 
he may hold, including type of discharge to be furnished. Flagging action 
will be removed by the Department of the Army in accordance with AR 
600-31. 


* * * 


DEPARTMENT OF THE ARMY 
Washington 25, D.C. 12 June 1956 

AR 604-10, 29 July 1955, is changed as follows: 

Ali references to the Department of the Army Screening Board 
and Department of the Army Review Board are changed to read the 
Department of the Army Security Screening Board and Department of 
the Army Security Review Board, respectively. All references to the 
Assistant Chief of Staff, G-1 and Assistant Chief of Staff, G-2 are changed 
to read the Deputy Chief of Staff for Personnel and the Assistant Chief of 
Staff, Intelligence, respectively. 

2. Definitions. For the purpose of these regulations, the follow- 
ing definitions apply: 

* * * * 

d. Specially controlled duties. The term "specially * * *has 
been initiated. Indefinite assignment to specially controlled duties upon 
direction of the Department of the Army is applicable only to enlisted 
personnel on active duty who have a reserve or service obligation under 
the Universal Military Training and Service Act. The term "specially 


* * * designate as sensitive. 
* * 


3. Policy. 


* * * * 


b. (Superseded) When it is established that retention of a member 
is not clearly consistent with the interests of national security, he will 
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be discharged; except that an inductee currently on active duty will not 
normally be discharged as a security risk unless his retention is/incon- 
sistent with the interests of national security. (The standard for|retention 
in service of an inductee is of necessity somewhat lower than the) standard 
for other categories of personnel. Thus an inductee may be retained to 
perform his obligated service in a specially controlled duty under condi- 
tions which would require discharge of an officer or an enlistee. ) 
c. (Superseded) Members who are on active duty and indefinitely 
assigned to specially controlled duties upon direction of the Department 
of the Army will not be transferred to the Army Reserve. Such individuals 
will be discharged from the Army Establishment upon completion of their 


active duty. 
* * * * 


6. Control of investigative information. Reports and other in- 
vestigative material and information developed by investigations conducted 


pursuant to regulations in implementation of the Army security program 


will remain the property of the investigative agencies conducting the in- 
vestigation, except that investigative information on registrants |will be 
furnished to the Department of the Navy or Department of the Air Force 
upon ultimate induction into either of these services. Such reports and 


* * * active Federal service. 
* * * 


13. Criteria for application of standard. 


* * * * 


c. Relief from active duty or discharge under other appropriate 
directives or regulations. Persons whose conduct * * * by these regula- 
tions. However, action will not be initiated to discharge such persons 
under these regulations unless the criteria set forth in b above are also 
substantially involved, and action under other directives or regulations 
or the Uniform Code of Military Justice has been determined to |be in- 
appropriate. 

(1) Willful violation or * * * reliable or trustworthy. . 
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d. (Superseded) Proscribed organizations. A list of organizations 
designated by the Attorney General is set forth in AR 604-45. 
e. (Added) Evaluation of derogatory information. 

(1) The criteria set forth above list activities and associations 
which warrant initiation of action to effect a determination as to whether 
acceptance or retention within the Army Establishment is warranted. How- 
ever, the mere existence of information falling within the scope of these 
criteria does not, in itself, constitute a bar to acceptance or retention. 

The determination that acceptance or retention is not clearly consistent 


(or, in the case of inductees, is inconsistent) with the interests of national 


security must be based upon competent information which indicates, or 
from which it may be logically inferred, that the individual is motivated 
or influenced by or is sympathetic to subversive aims or ideologies. 

(2) In determining the risks involved in accepting or retain- 
ing an individual in, or eliminating him from, the Army, or placing him 
on specially controlled duties, the following factors will be fully considered: 

(a) Whether or not the individual made full voluntary dis- 
closure of substantial derogatory information concerning himself as request- 
ed. 

(ob) The age at which the derogatory action took place. 

(c) The period of time over which the derogatory action 
took place. 

(ad) Whether membership in a cited organization was the 
result of actual belief in, or knowledge of, the subversive nature of the 
organization or was the result of a desire for social activities, or mis- 
guided belief in alleged patriotic motives espoused by the organization. 
(it should be remembered that Communist front organizations were de- 
signed to ensnare persons by appealing to patriotic motives or other high 
ideals while the true nature of the organization was disguised. ) 

(3) The fact that an individual's relatives or associates are 
or have been engaged in activities or associations listed in the criteria 
will be used as an allegation only if there is available information which 
indicates, or from which it may be logically inferred, that the individual 
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is sympathetically influenced in thought or action by the subversive 


activities or ideologies of his relatives or associates and that his associ- 


ation with them is current. 
(4) An individual will not be held accountable for) the pro- 
communist or subversive opinions or activities of his character references 
unless there is available competent information which indicates or from 
which it can logically be inferred, that he not only had knowledge of but 
sympathizes with or is influenced in thought or action by those opinions 
or activities of such character references. 
* * * * 
19. Type of discharge. a. (Superseded) When the approved find- 
ings of the Army Security Review Board indicate that a member |of the Army 
Establishment should not be retained under the standards and’criteria pre- 
scribed in these regulations, he will be discharged and the character of 
discharge will be as directed by the Department of the Army Security Re- 
view Board in accordance with the following policies: 
(1) Members who complete their term of active duty will be 
issued a discharge based on the character of service performed, How- 
ever, an individual who completes his active duty solely because he has 
been able to delay final action in the security proceedings by court action, 
or through other voluntary acts, will have the character of his discharge 


determined in accordance with (2) below. 
* * * * 


30. Department of the Army Security Screening Board. A Security 
Screening Board composed of a minimum of three field grade officers 


operates at Department of the Army level. This board will review all 
cases received by The Adjutant General from The Judge Advocate General 
and will recommend to the Deputy Chief of Staff for Personnel, Department 


of the Army, one of the following actions: 
* * * 
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31. Follow-up of Security Screening Board recommendations. 
a. (Superseded) Action by Deputy Chief of Staff for Personnel. The 
Deputy Chief of Staff for Personnel, Department of the Army, will take 
action, for the Secretary of the Army, and either approve the recom- 
mendations of the Security Screening Board or direct one of the actions 
indicated in paragraph 30. In addition to the actions contained in para- 
graph 30 the Deputy Chief of Staff for Personnel may, on cases received 
from any source, direct any other actions deemed appropriate within the 
scope of pertinent regulations. The Adjutant General will implement the 
action desired by notifying the appropriate staff agency and/or field com- 
mand. 

b. Action to continue the case. Rescinded. 

c. Letter of Allegations. Upon receipt of a request from the: Deputy 
Chief of Staff for Personnel, Department of the Army, to initiate elimina- 
tion action or to indefinitely assign the member to specially controlled 
duties, The Adjutant General will, using the allegations drafted by The 
Judge Advocate General, prepare a "Letter of Allegations. "" The "Letter 
of Allegations" will cite * * * the respondent that -- 


* * * 


32. Field Board of inquiry. 
* * * * 


c. Field boards of * * * special provisions apply: 
* * bd * 


(7) The Board will recommend one of the following: 
* * * 
(b) Retention on indefinite assignment to specially control- 
led duties with or without change of station (applicable only to enlisted 
personnel on active duty who have reserve or service obligation under the 


Universal Military Training and Service Act). 
* * * * 


mo 
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EXHIBIT 3 [ To Defendant's Motion 
to Dismiss, etc. ] 


* * 


ARMY RESERVE 
Transfers and Details 
* * 
Section I 
GENERAL 

1. Purpose. These regulations prescribe the general procedures 
and standards relating to - 

. Transfer between categories of the Army Reserve. 
. Transfer between branches of the Service. 
. Details of commissioned members of the Army Reserve. 
. Transfer between reserve components of the Armed Forces. 
. Criteria for retention in or removal from an active status in 
the Army Reserve. 
f. Transfer between reserve components of the Army. 

2. Definitions. a. For the purpose of these regulations, the 
categories of the Army Reserve are the Ready Reserve, the Standby Re- 
serve, and the Retired Reserve. Each member of the Army Reserve will 
be placed in one of these categories. 

b. Definitions contained in AR 140-305 apply. 

3. Applicability. These regulations are applicable to all members 
of the Army Reserve other than those serving on active duty in|their reserve 


status. 


Section II 
TRANSFER BETWEEN CATEGORIES 


6. Ready Reserve service. Each person required to serve in a 
reserve component pursuant to law, except those members referred to in 
paragraph 15d, will, upon becoming a member of the Army Reserve be 
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placed in the Ready Reserve for the remainder of his required term of 
service unless eligible for transfer to the Standby Reserve under paragraph 
7 or transfer to the Retired Reserve under paragraph 8. 

7. Transfer from Re Reserve to Standby Reserve. a. Except 
in time of war or national emergency hereafter declared by the Congress, 
any member of the Army Reserve (including an obligated reservist) who 
is not serving on active duty may be transferred (will be transferred upon 


his request) to the Standby Reserve for the remainder of his term of servic 


if - 


(1) He has served on active duty at any time in the Armed 
Forces of the United States for not less than a total of 5 years; or 
(2) He has satisfact orily participated in an accredited 
training program for a period which, when added to his period of 

active duty, totals not less than 5 years; or 

(3) He has served on active duty in the Armed Forces of the 
United States for not less than 12 months between 7 December 1941 
and 2 September 1945, and, in addition thereto, has served on 
active duty in the Armed Forces of the United States for not less 
than 12 months subsequent to 25 June 1950; or 

(4) He has served as a member of one or more reserve 
components subsequent to 2 September 1945 for not less than 


8 years. 
* * 


e 
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EXHIBIT 4 [ To Defendant's Motion 


to Dismiss, etc. ] 


PERSONNEL SEPARATIONS 


* 


General Provisions for Discharge and Release 


* 


Section I 
SEPARATION CERTIFICATES 
4. Discharge certificates. Discharge certificates are furnished 
enlisted and inducted personnel when they are discharged. Instructions 
for the completion of the various types of discharge certificates |are in 
SR 615-360-1. The five types of discharge certificates, the issuance of 
which is governed by these regulations and those listed in paragraph 13, 


are as follows: 


DD 
Form No. 


256A 
257A 


258A 


5. Certificate of service. 


Type of discharge 
Honorable - - - 
General - - - - 


Undesirable - 


Bad Conduct - 


Dishonorable 


Character of 
Discharge 


Honorabl 


Under honorable 
conditions. 


Under conditions 
other than honor- 
able. 


Under conditions 
other than honor- 
able. 


Dishonorable - - 


Given by + 
Administrative action 
Administrative action 


Administrative action 


Sentence of! special or 
general court-martial. 


Sentence of general 
court-martial. 


a. A Certificate of Service (DD Form 


217A) is furnished each enlisted person who is released from active duty 


and - 


(1) Transferred to the Army Reserve to complete a 
Reserve obligation incurred under the Universal Military 
Training and Service Act (including persons released from 
active duty under AR 615-362 or AR 635-205). 

(2) Reverts to former Army Reserve or National 
Guard status to complete the unexpired portion of an en- 


listment contract in such component, or 
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(3) Placed on the temporary disability retired list 
under AR 635-40A. 
b. Instructions for the completion of DD Form 217A are in SR 
615-360-1. 
* 
Section IT 


FACTORS GOVERNING ISSUANCE OF HONORABLE AND 
GENERAL DISCHARGE CERTIFICATES 


7. General considerations. a. Because the type of discharge may 
significantly influence the individual's civilian rights and eligibility for 
benefits provided by law, it is essential that all pertinent factors be con- 
sidered so that the type of discharge will reflect accurately the nature of 
service rendered. The policy of the Department of the Army is to base 
evaluation of an individual's service and conduct on his overall enlistment 
period rather than on any disqualifying entries in his service record dur- 
ing a particular portion of his current service. Both the honorable dis- 
charge and the general discharge entitle an individual so discharged to 
full rights and benefits. The undesirable discharge may or may not de- 
prive the individual of veterans benefits administered by the Veterans’ 


Administration and a determination by that agency is required in each 
individual case to fix the individual's rights. A dishonorable discharge 
deprives the individual of all veterans benefits and may operate to deprive 


him of civil rights. 
* * 
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EXHIBIT 5 [ To Defendant's Motion 
to Dismiss, etc. ] 
ARMY RESERVE 
Active Duty For Training of Individual Members 
* * * 
Section I 
GENERAL 
* * * * 
2. Statutory provisions. a. Under provisions of Title 10, United 
States Code, Section 672 (b) (Codified) any member in an active jstatus of 
the Army Reserve may, by competent authority, be ordered to and requir- 
ed to perform active duty for training, without his consent, not to exceed 


15 days annually, except those listed in paragraph 6. 
* * * 


EXHIBIT 6 [ To Defendant's Motion 
to Dismiss, etc. ] 
RESERVE COMPONENTS 


Service Obligations, Methods of Fulfillment, and 
Enforcement Procedures 


* * * * 


11. Discharge. a. Discharge for the purpose of complete separ- 


ation from military service terminates the service obligation of the in- 


dividual and an appropriate discharge certificate will be issued, However, 
a discharge or other type of separation for the purpose of immediate entry 
or reentry into the same or another status, or to enter an officers’ train- 
ing program in which the same individual has a military status,| does not 
terminate the service obligation under section 4(d), UMT&S Act. Addition- 
al service performed after such discharge and (re) entry on duty will be 


counted toward fulfillment of such obligation. 
* * * 
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EXHIBIT 7 [ To Defendant's Motion 
to Dismiss, etc. ] 


ARMY RESERVE 
Physical Examinations 

* * * * 

1. Purpose. - These regulations prescribe basic policies which 
govern the furnishing of physical examinations for members of the Army 
Reserve not on active duty. 

2. Physical examinations. - Physical examinations for members 
of the Army Reserve will be made without cost to the reservist and by 
authorized examiners in conformity with the requirements and standards 
prescribed herein. A physical profile will be included as a part of each 
physical examination accomplished under these regulations as provided 
in AR 40-105 or AR 40-115, for officer and enlisted personnel. The 
physical standards required for participation in regular and frequent: 
aerial flights are prescribed in AR 40-110. All Army personnel and 
installations involved in conducting physical examinations will give any 


individual a physical examination who requests it for the purpose of ap- 
plying for appointment or enlistment, provided such applicant presents 


a letter of authorization from a Reserve unit commander or advisor or 
higher authority. 

3. Maintenance of physical finess. - Maintenance of physical 
fimess is largely an individual responsibility, particularly with reference 
to remedial defects.. Each member has a definite obligation to maintain 
himself in good physical condition in order that he may perform his duties 
efficiently. Each individual, therefore, should seek timely medical advice 
if he has reason to believe that he has a physical defect which affects or is 
apt to affect his physical well-being. 

* * * * 

7. Periodic physical examinations. - a. General. - All officers, 
warrant officers and enlisted members of the Army Reserve not on active 
duty, except members of the Retired Reserve, will undergo physical exam- 
inations as outlined in AR 40-100 at least once every 4 years or more often 
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as deemed necessary by the Secretary of the Army (see sec. 225, Armed 
Forces Reserve Act of 1952, PL 476, 82d Congress). The final type 
physical examination accomplished on release from active duty will be 
acceptable as the first periodic physical examination. 
(1) Reserve enlisted menbers whose term of enlistment or 

period of service is in excess of 4 years, or is extended beyond 4 years 
pursuant to law (see par. 10a, b, andc, SR 140-107-1), will be physically 
examined at least once every 4 years. 

* * * * 

8. Annual certificate of physical condition. - All members of the 
Army Reserve not on active duty, except those in the Retired Reserve 
will annually attest to their physical condition by signing the certificate 
of physical condition under item 11, Army Reserve Qualification and 
Availability Questionnaire (DA Form 1140), subject to any pertinent re- 
marks under item 10 thereof. These questionnaires will be submitted 
annually during the anniversary month of the reservists’ retirement year 
as directed by the distributing agency. In cases where the remarks under © 


item 10 of the questionnaire pertinent to the certificate of physical condi- 
tion indicate need for a physical examination, arrangements for such 
examination will be made (par. 11b, SR 140-133-1) See SR 140-25-4 


for availability of DA Form 1140. 
* * 


EXHIBIT 8 [ To Defendant's Motion 
to Dismiss, etc. ] 


ARMY RESERVE 
Enlisted Personnel -- Promotions and Reductions 
ae * * * 
Section I 
GENERAL é 
1. Purpose. - These regulations establish a systematic plan of 
promotion for enlisted personnel of the Army Reserve who are not on 
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active duty. These regulations are intended to aid in providing an incen- 
tive for service in Army Reserve units, and in fulfilling the mission for 
which the Army Reserve is maintained. 

* * * * 

3. Eligibility requirements for promotion. - a. To be eligible 
for promotion, enlisted personnel of the Army Reserve are required to 
be in an active status and, except for promotion to grade of E-2, are 
required to - 


(1) Be assigned to and actively participating in a TOE or TD 
unit which is organized for the purpose of serving as such. 
(2) Be actively participating as required in paragraph 17, 


AR 140-140. 

(3) Be filling or qualified to fill an existing vacancy according 
to MOS in such unit, and 

(4) Have attained a score of at least 90 on the Aptitude Area 
I, if available, or a score of 31 or higher on the Armed Forces Qualifica- 
tion Test -1 or -2. 

(5) Not be undergoing investigation under the provisions of 
SR 600-220-1. 

b. Except as provided in paragraph 7, enlisted personnel of the 
Army Reserve are required to have completed the following time-in-grade 
prior to becoming eligible for promotion to the next higher grade: 

(1) From grade E-1 to #-2. - Privates (E-1) will be advanced 
automatically to grade of private (&-2) upon completion of 4 months service, 
irrespective of vacancies and without regard to assignment to a TOE or TD 
unit. 

(2) From grade E-2 to E-3. - 6 months in grade E-2. 

(3) From grade E-3 to E-4. - 9 months in grade E-3. 

(4) From grade E-4 to E-5. - 12 months in grade E-4. 

(5) From grade E-5 to E-6. - 15 months in grade E-5. 

(6) From grade E-6 to E-7. - 21 months in grade E-6. 
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(7) Time-in-grade. - ''Time-in-grade" as used above means 
periods during which an individual has served in grade in a promotable 


status as defined in paragraph 4, and periods served in grade 


on active 


duty or active duty for training, provided that no period of time is cred- 
itable more than once under this provision, and provided there has been 


no break in service of more than 180 days. 
* * 


EXHIBIT 11 [To Defendant's Motion 


to Dismiss, etc. ] 
ARMY RESERVE 


Change of Address Report 
* * * 


* 


3. Change of Address. a. Reservists will submit a report of 


change of address on DA Form 603 (Army Reserve Change of 
and Status Report) upon - 
(1) Change of Permanent home address. 


Address 


(2) Change of Temporary address of more than 1 month's 


duration. 


(3). Intention to travel to or establish residence in a foreign 


country regardless of duration. 


b. Reservists will not submit change of address reports while on 
active duty. DD Form 214 (Armed Forces of the United States Report of 
Transfer or Discharge) will be used to record a reservist's permanent 


home address upon release from active duty. Reservists will 
ed a new form for future use. 
4. Submission and forwarding of DA Form 603. a. R 


be furnish- 


eservists 


will submit Form 603 direct to the custodian of their personnel records. 


The custodian will check the form for completeness, particular attention 


being given to insure that each form is signed and dated by the reservist. 


b. Upon receipt of Form 603 from a reservist, the custodian will 


furnish the reservist with a new form for future use. 
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c. If Form 603 is received in a military district from a reservist 
whose last permanent home address was in another military district, the 
form will be immediately forwarded to the military district of the reservist's 
last permanent home address. Upon receipt in the military district of reserv- 
ist's last permanent home address, the form will be processed (a above) and 
an indorsement noted thereon and forwarded to The Adjutant General (d below). 

ad DA Form 603 will be processed as follows: 

(1) The custodian of the reservist's personnel records will 
process Form 603, attaching thereto the records when the new permanent 
address is not under his jurisdiction or if a foreign address is given and 
the reservist indicates intention to reside or travel for a period of over 6 
months within the area of responsibility of an oversea area commander as 
defined in AR 140-305. Custodians, when other than chiefs of military 
districts, will process the forms through the chief of their military district. 
Chiefs of military districts will further process as follows: 

(a) When permanent change of address is within the juris- 
diction of the chief of the military district, Form 603 will be forwarded to 
the area command machine records unit. The personnel records when at- 
tached by the losing custodian, will be retained by the chief of the military 
district and/or forwarded to the gaining custodian. 

(b) When permanent change of address is between military 
districts of the same Army area, Form 603 only will be forwarded to the 
Areattommand machine records unit and the personnel records will be for- 
warded to the gaining military district. 

(c) When permanent change of address is between Army 
areas, Form 603 only will be forwarded to the losing area command machine 
records unit. The personnel records will be forwarded to the gaining area 
command machine records unit. 

(a) When the report is a temporary address in excess of 3 
months, Form 603 will be forwarded to the area command machine records 
unit. When a foreign address is given and the reservist indicates intention 
to reside or travel for a period of over 6 months within the area of respon- 


sibility of an oversea area command (see AR 140-305) the personnel records 
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with letter of transmittal forwarding records to the gaining oversea area 
command, ATTN: Office of Record for Reserve Personnel, will be at- 
tached to the form. For addresses, see AR 341-50. When period of 
residence or travel in the area of responsibility of an oversea area com- 
mand is for more than 1 and less than 6 months, the chief of the military 
district having jurisdiction over the member will forward a letter notice 
of the member's status to the oversea area commander concerned. The 


following is a sample letter notice of member's status: 


SUBJECT: Foreign Address of Member of the Army Reserve 
THRU: (Losing area command machine records unit) 


TO: (Oversea area commander) 


The member of the Army Reserve named below has 
reported his intention to reside or travel within the area of your respon- 
sibility specified in AR 140-305 for a period of less than 6 months. The 
information submitted below is taken from DA Form 603 and other avail- 


able records in this office. 
a. Name of member. 
b. Service number. 
c. Grade. 
d. Branch. 


e. Intended residence and/or mailing address within your 


command. 
f. Permanent address within this command. 


g. Purpose of travel or residence overseas. 
h. Expected date of departure for overseas. 
i. Expected date of return to United States. 
j. Status (Ready, Standby, Retired Reserve). 
k. Reserve assignment. 


L MOS. 


m. Custodian of individual's personnel records 
custodian's address. 


and 


(2) The area command machine records unit, after processing 


Forms 603, will take the following action: 
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(a) Forms 603 for officer personnel will be forwarded to 
The Adjutant General, Department of the Army, Washington 25, D.C., 
ATTN: AGPR-F, except that such forms will be returned to the chief of 
the military district when officer reports a temporary address or change 
in previously reported temporary address within the continental United 
States of less than 6 months duration. 

(o) Forms for enlisted personnel will be forwarded to the 
Commanding Officer, Army Records Center, TAGO, St. Louis 14, Missouri, 
except that such forms will be returned to the chief of the military district 
when the new address is within the same military district or when only a 
temporary address or change in previously reported temporary address 
within the continental United States of less than 6 months duration is indicat- 
ed. 


e. In the event a reservist reports change of address by letter 
properly dated and signed, the letter will be accepted and processed as 
outlined above for Form 603. However, a Form 603 will be furnished the 


reservist for future use. 

f. When the reservist returns to an area command within the United 
States, its Territories, possessions, or the Commonwealth of Puerto Rico, 
or reports a foreign address for a period in excess of 6 months in a foreign 
country over which no oversea area commander has administrative jurisdic- 
tion (see AR 140-305), his records will be transferred to the area command 
machine records unit of permanent residence. Records will also be trans- 
ferred from one oversea area commander to another oversea area command- 
er when provisions of d(1)(d) above apply. Records will not be transferred 
when 2 reservist intends to be absent from the area of responsibility of an 
oversea area command for less than 6 months. However, if the reservist 
will be in the area of responsibility of another area command during this 
period, the procedures outlined in d(1)(d) are applicable. 

g. When a reservist's records are received by any United States 
installation or office located in a foreign country over which no oversea 
area commander has administrative jurisdiction (see AR 140-305), his 
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records will be forwarded to the appropriate commander of permanent 
address as given by reservist. In the event that a reservist is unable to 
or refuses to furnish a permanent home address or a foreign address 
within the area of responsibility of an oversea area command, his records 
will be forwarded to The Adjutant General, Department of the Army, 


Washington 25, D.C., ATTN: AGPR-F. 
* * 


[ Filed April 29, 1959] 


CIVIL ACTION NO. 2959-58 
MOTION FOR LEAVE TO FILE REPLY MEMORANDUM 


Plaintiff respectfully moves this honorable court for an order 
allowing the filing of his appended reply memorandum, a copy of which 
is being served concurrently on defendant's counsel. This motion is 
made upon the ground that plaintiff has waived oral argument and there- 
fore unless this motion is granted, he will be deprived of an opportunity 
to reply to defendant's memorandum. 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


[ Filed April 29, 1959] ; 
PLAINTIFF'S REPLY TO DEFENDANT'S MEMORANDUM 
IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 
OR IN THE ALTERNATIVE CROSS MOTION FOR SUMMARY JUDGMENT 
STATUS 

This case is now pending for disposition on plaintiff's motion for 
judgment on the pleadings and for summary judgment opposed by defendant's 
motion to dismiss or alternatively for summary judgment. 

This reply will be directed to defendant's memorandum in the same 
order of points. 

FACTS 

Defendant's statement of factsiomits material features. Thus, 
although admitted by his answer, he fails to note that in the Field Board 
Hearing and subsequent administrative pleadings, plaintiff squarely raised 
his claim of constitutional and statutory infirmity in the security action 
which resulted in the issuance to him of a less than honorable discharge. 
So, too, defendant's statement makes no mention of the fact that the pro- 
ceeding was decided adversely to plaintiff upon undisclosed "evidence" of 
witnesses whom plaintiff was not permitted to confront and cross examine. 
Nor does defendant tell of plaintiff's offer to resign if given an honorable 


149 
discharge at the inception of this security proceeding a fact which, as 
plaintiff points out in his opening memorandum, (Point XVI, p. 9), entitled 
him to the essentials of due process. That he was denied due process is 
obvious. Finally, defendant's statement does not contain any reference to 
the Army's official admission that a less than honorable discharge carries 
with it "substantial prejudice in civilian life in situations wherein the type 
of service rendered in any branch of the armed forces or the character of 
discharge received therefrom may have a bearing." (Complaint, Verbatim 
Record, p. 94, lines 19/22) 

Such being the position of defendant, the inference is inescapable 
that defendant does not claim that plaintiff waived any of his rights in the 
administrative proceeding and that he does not deny that plaintiff was, as 
mentioned, denied confrontation and cross examination with the evidence" 
being kept secret from him. This "evidence" is represented in|the trans- 
cript of the Field Board Hearing by a blank page marked "Exhibit No. 7/ 
Confidential File". (Complaint, Verbatim Record, p. 104) 


L. 
THE DISTRICT COURT HAS JURISDICTION. 

The contrary of the above proposition is asserted by defendant in 
an argument which discusses the law prior to Harmon, Abramowitz v. 
Brucker, 355 U.S. 579, decided in March, 1958, then quotes the holding 
in Harmon which indubitably shows jurisdiction in the case at hand, and 
concludes by admitting that it is manifest that this court must determine 
the questions presented by these motions. (Defendant's Memorandum, 
pp. 4/7) 

Plaintiff asks this court to follow Harmon and exercise its power to 
construe the statutes and regulations involved and determine that. defendant 
exceeded his powers in acting as he did in the case at bar. Plaintiff does 
not ask this court for a trial de novo, as defendant asserts. 
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DEFENDANT WAS WITHOUT AUTHORITY TO INSTITUTE 
His SECURITY PROCEEDING 
Defendant contends to the contrary in some dozen pages of argu- 

ment, expanded by a six inch stack of army regulations. (pp. 8/20) He 
insists that he has been authorized to evaluate plaintiff's civilian life 
after his honorable separation from active duty as a selective service 
inductee. This startling claim is based exclusively on the reserve mili- 
tary obligation created under the Universal Military Training and Service 
Act of 1948. (50U.S.C., app. 451, et seq.) Pertinently, this statute 
provides that an inductee who serves for a period of less than three years, 
as is the case here, "shall be transferred to a reserve component. . . 
and until the expiration of a period of five years after such transfer .. . 
shall be deemed to be a member of such reserve component and shall be 
subject to such additional training and service aS may now or hereafter 
be prescribed by law for such reserve component. . .". As defendant's 
memorandum points out the seven year military obligation (two years on 


active duty plus five years of reserve obligation) has since plaintiff's in- 


duction been decreased to six years by the Armed Forces Act of August 10, 
1956, 10 U.S.C. 651. This statute does not give defendant the power he 
here claims to possess. The regulations cited by defendant (Defendant's 
Memorandum, p. 13, footnote 9, p. 14, footnotes 10 through 16) become 
applicable to plaintiff only when he enters active duty or is on inactive duty 
training as a reservist. It is inconceivable that the Congress intended to 
make the Department of Defense a monitor and censor of the civilian lives 
of millions of inductees who complete their statutory term of active duty, 
become automatically a reservist under the statute and have no actual mil- 
itary obligation until ordered up for additional training and service. After 
his honorable separation from active duty and until the Department of De- 
fense orders him up for additional training and service, full time or part 
time active duty, inactive duty training, or some variation of these catagor- 
ies, he is just as much a politically free person as any citizen who does not 
carry a military obligation. The statutes and regulations cited by defend- 
ant, if they are to support his instant position, must be construed to read 


151 

that the Congress has given him authority to demand that every’ citizen 
who has completed his active duty military obligation must account to 
him for his civilian life. Such a construction, and it is the only construc- 
tion Which defendant can assert, obviously is the most revolutionary in- 
cursion into first amendment rights which has ever been asserted by the 
government. Aside from the ambiguous and formless standards of evalu- 
ation which defendant says he has the right to impose, the clearest stand- 
ards of such invasion of first amendment rights would only serve to magnify 
this unparalleled reach for power under the guise of security requirements. 
Plaintiff does not here demand that he be called up for some kind of addi-' 
tional training and service. Upon his induction, nearly nine years ago, 
he swore to the soldier's oath to support the Constitution and the lawful 
orders of his superior officers. What he protests here is this usurpation 
of power exercised under vague and formless standards which pins upon 
him the badge of infamy by a less than honorable discharge. This is 
punishment in civilian life. It is, moreover, an obstacle if he is called 
up for additional training and service, or volunteers for such additional 
duty, since the regulations provide that no applicant will be appointed or 
enlisted without the specific approval of the secretary of the army if his 
separation from previous service indicates that he was relieved from 
active duty or discharged as a security risk. (A.R. 604-10, Defendant's 
Exhibit 1, sec. I, par. 15d, p. 11) In short, the statute upon which 
defendant must here depend for his instant action by providing that in- 
ductees are made "subject to . . . additional training and service" 
(Universal Military Training and Service Act, supra, sec. 454 (@)) does 
not mean that such inductee is subject to the government's vague and form- 
less standards of loyalty in the period between his honorable separation 
from active duty and the time when he is called up for additional training 
and service. 

Bland v. Hartman, 245 F. 2d 311 (C.C.A. 9) does not support 
defendant's position. Except for its holding that; Bland was not entitled 
to injunctive relief since he had failed to exhaust his administrative re- 
medies, this opinion is dictum. The confusion of this dictum is shown 
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by its disclaimer of the expression of any opinion of the truth of the 
charges against Bland, followed by the statement that "the Armed 
Services are not required to tolerate the typical tergiversations of 
the alleged subversive." 

Wheeler v. Reynolds (N.D. Fia., Pensacola Division, No. 941, 
July 14, 1958,) an unreported memorandum decision cited by defendant 
was concerned with an active duty offense of a reservist, prosecuted 
under the Uniform Code of Military Justice. This memorandum decision 
supports, rather than negates, plaintiff's contentions since it points out 
that “it is true that for non-military purposes . . - (a reservist) occupies 


the same relationship to the government, as do other citizens who have 
had no military connection or as to discharged veterans who have had 
such relations but who have no further statutory military obligations, 
present or prospective." The instant protested administrative proceed- 


ing has a non-military purpose, since it is concerned with a reservist's 
exercise of his first amendment rights while he is in civilian life and his 
only military connection is that he is subject to additional training and 
service, if and when ordered up for its fulfillment. 


I. 
MANDAMUS IS THE PROPER REMEDY HERE 
Defendant asserts that mandamus will not lie to set aside administra- 
tive decisions involving the exercise of discretion. Harmon, supra, is 
squarely against him. There petitioners sought judgments declaring the 
determinations of defendant that they were to be issued a discharge certi- 
ficate in form other than honorable were void as in excess of his powers 
and directing him to issue "honorable" discharge certificates. The Sup- 
reme Court said that generally judicial relief is available to one injured 
by an act of a government official in excess of his express or implied 
powers and that if he exceeded his powers his actions would not constitute 
exercise of his administrative discretion and in the circumstances there 
present, which are reproduced in the case at bar, judicial relief from this 
illegality is available. In short, where the action is in excess of powers, 
discretion is not involved. 
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IV. 
ARMY REGULATION 604-10 IS CONSTITUTIONALLY INFIRM 
AND THE PROCEEDING THEREUNDER DEPRIVED PLAINTIFF 
OF CONSTITUTIONAL RIGHTS 


Defendant's contention to the contrary (Brief, point IV, jp. 22, 
et seq. ) is initiated by his denial that the protested action is not a de- 


privation of property. At least one judge of this court thinks otherwise. 
In Harmon v. Brucker, 137 F. Supp. 475 (reversed on other grounds, 


Harmon, supra) the court said: 

"While the discharge certificate is issued by the 
military, it has tangible and practical consequences in 
civilian life. To an honorable discharge accrue properr 
ty rights, civil rights, and community respect and honor. 
United States v. Keating, et al 121 F. Supp. 477 (D.C. 
Ill. 1949). Conversely, one receiving an adverse dis- 
charge certificate must expect to encounter substantial 
prejudice in civilian life. See, for example, form letter 
issued by the Army under SR 600-220-1 effective June 18, 
1954." 
SR 600-220-1 mentioned in this quotation was superceded by A. R. 

604-10, the regulation with which this case is concerned. The form letter 

referred to in this quotation is the same form letter used in the instant 

case. (Complaint, Verbatim Record, p. 94) 
So, too, one judge of the Court of Appeals in Harmon, 243 F. 2d 613, 

625 pointed out that "The portion of our population holding honorable dis- 

charge certificates from the armed services is now so great that an adverse 

reflection is inherent in a certificate which is other than "honorable", 

after discussing the effect of a general discharge under honorable condi- 

tions for veterans’ benefits in one state. The argument of defendant that 

his right to evaluate and condemn civilian conduct of a reservist hangs 

by the thread that plaintiff is a member of the Army Establishment by 

reason of having been automatically transferred to a reserve component, 

subject to additional training and service for a period of four years after 

his separation from active duty. Until plaintiff is called up for additional 

training and service, his statutory relationship to the Army Establishment 
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is nothing more than a bookkeeping entry in army records. If defendant's 
grasp for power over civilians in this reserve status is validated, then 
there is no reason against defendant issuing another regulation telling 

such civilian reservists of the place where he must live, the employment 
he should follow and nearly every other detail of civilian life which has 
hitherto been thought to be immune from military control. In short, the 
defendant here insists that he has the right to militarize millions of 
Americans for a period of four years after their separation from active 
duty. This astounding claim, without exaggeration, has never before 

been urged. If it has validity, then certainly it ought to be exercised 

with at least the minimum of the crudest kind of military due process. 
Defendant's detailed recital of the provisions and applications of this 
regulation to plaintiff, and precedent-wise to millions of other Americans, 
cannot disguise the gross failure to provide a semblance of fair and decent 
treatment. This gross failure is found in the admitted fact that plaintiff 

is never confronted by the witnesses against him, is denied the right of 
cross-examination and is convicted on "evidence" which is never disclosed 
to him under the pretense that national security is involved. Lacking these 
essentials of the crudest kind of due process, this regulation becomes mean- 
ingless. If the principle urged by defendant is recognized, then he needs 
nothing more in the way of a regulation than a simple recital that he can 
pin the badge of infamy, in the form of an adverse discharge, on any civil- 
jan reservist whenever in his sole judgment national security so demands. 
Moreover, he insists that no one shall question his determination that 
national security is involved. The Department of the Army remains in 
exclusive control of the reservists who shall be called up for additional 
training and service, so far as this case is concerned. The supposed 
events in plaintiff's life upon which defendant predicates his protested 
action are surely within the ambit of the first amendment. The condemna- 


tion of restrictions on speech is vigorously maintained in Speiser v. Randall, 
357 U.S. 513. A number of the cases upon which defendant depends to justify 
his refusal to make a full disclosure of the evidence relate to first amend- 


ment situations. Defendant's emphasis that due process was accorded 
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plaintiff since he was allowed to present evidence in his own behalf 
brings his instant action within the interdiction of Speiser which struck 
down a statutory provision which had the effect of allocating to the one 
claiming the benefit of the statute the burden of proof upon an issue 
concerning free speech. It is absurd for defendant to say that plaintiff 
‘is now as free to express his opinions and political views as before his 
entry into the Army and Army Reserve." In a sense, plaintiff has this 
freedom, but if he exercises it defendant will stamp him with a/less than 
honorable discharge. It is ludicrous for defendant to argue that the regu- 
lation under consideration is designed to protect plaintiff's interest in the 
favorable disposition of his case. The regulation is exactly opposite. It 
was designed and has the effect of making sure that the plaintiff can never 
obtain a favorable disposition of his case. 
In conclusion, defendant has neither expressed nor implied power 


to promulgate this regulation to encompass the civilian life of plaintiff. 
If he has, "the constitutional guarantee of due process is meaningful 


enough, and sufficiently adaptable, to protect soldiers - as well as 
civilians - from the crude injustices of a trial so conducted that it be- 
comes bent on fixing guilt by dispensing with rudimentary fairness rather 
than finding truth through adherence to those basic guarantees which have 
long been recognized and honored by the military courts as well as the 
civil courts." Burns v. Wilson, 346 U.S. 142, 143. This concept like- 
wise disposes of defendant's contention that an adverse discharge was 
issued "under the approved findings of a board of officers, t since find- 
ings clearly imply the rudiments of fairness which were denied here. 
Respectfully submitted, 


/s3/ Neil F. Davis 
Plaintiff in Pro Se 


Washington, D.C., 
May 6, 1959 
Before HONORABLE JOHN J. SIRICA, United States District 
Judge, Motion. 


MOTION: 
Pro se 
1. For judgment on the pleadings or for summary judgment. 


2. To dismiss, or cross-motion for summary judgment. 
APPEARANCES: 
Samuel L. Strother, Esq., for the Government. 


PROCEEDINGS 
THE COURT: Is Mr. Davis here? 
MR. STROTHER: No, Your Honor. I believe he has waived 
oral argument, Your Honor. 
THE COURT: Mr. Davis waived oral argument ? 
MR. STROTHER: That waiver was made after the court sent 


out notice to the effect that argument would be held today. 
THE COURT: He has been notified then ? 


MR. STROTHER: Presumably, sir. 

THE COURT: Let the record show that on May 4, 1959, this 
letter was sent to the Clerk's office, United States District Court, 
United States Courthouse, Washington 1, D.C. 


Re: Davis v. Brucker, 
2959-58 


Dear Sir: 

Receipt is acknowledged of your notice that the 
motions in the above entitled case are set for hearing 
on May 6. 

Will you please ask the reporter in attendance 
at this calendar to air mail me a transcript of the pro- 
ceedings in this case on the date mentioned at his very 
earliest convenience. If he requires a deposit for this 
transcript, please have him advise me at once of the 
amount thereof. 
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Yours very truly, 


Neil F. Davis, 
4041 Marlton Avenue, Suite 
Los Angeles 8, California 


Air Mail. 
That is it and there is an envelope attached to it. 
Apparently, he does not wish to appear here and argue the matter 
but I will hear the Government. 
You may go ahead. 
I might say that I have read the Plaintiff's brief and I have read 
the Defendant's brief, but I want to hear you on it. 
MR. STROTHER: I would like to say that the issues in this case 
are similar to the issues already presented to the court. 
THE COURT: That is what I want to know. Are the issues 
practically the same as the issues in Olenick? That is, O-L-E-N-I-C-K. 
MR. STROTHER: More or less. On the facts there are a few 
significant differences. 
THE COURT: In the Olenick case the plaintiff argued that there 
is no statutory authority for the issuance of an undesirable discharge to 
him, and that regulation is H.R. 60410, is unconstitutional. That was 
his principle point in the case. Is the same contention made in this case ? 
MR. STROTHER: Yes, approximately the same contention is 
made. 
THE COURT: I have been reading the complaint in the present 
case, the Davis case and the complaint and answer. I have read it 
thoroughly to try to decide whether or not there was any issue of any 
material facts to be decided. That is the thing that you have to look 
for in these motions for summary judgment. 
Now, paragraph 17 of the Defendant's answer, you state as 
follows: 


"The Defendant denies the allegations of Paragraph 
17." Maybe I had better read Paragraph 17 of the complaint 
first. 
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Paragraph 17 of the complaint states as follows: 

"Said general discharge is not the legal equivalent 
of the honorable discharge which plaintiff seeks; from a 
real-life point of view a general discharge under honorable 
conditions is vastly different from an honorable discharge; 
the portion of our population holding honorable discharge 
certificates from the Armed Services is now so great that 
an adverse reflection is inherent in a certificate which is 
other than honorable since every soldier gets an honorable 
discharge unless there is some blemish on his record on 
account of which he received a discharge other than honor- 
able." 

And on your Paragraph 17 you state as follows, that is, Defendant's 
Paragraph 17, you state as follows: 

“Defendant denies the allegation of paragraph 17 of the com- 
plaint that a "general discharge is not the legal equivalent of" 
an honorable discharge and that by reason of the issuance of 
such general discharge “plaintiff has been and will be deprived 
of his rights as an honorably discharged veteran under federal 
and state legislation including, but not limited to, preferential 
public employment. " 

Defendant admits the applicability of Paragraph 10 of Army Regula- 
tion 615-120 to said separation report." 
In Paragraph 19 of the Defendant's answer you state: 

"The Defendant denies the allegations contained in 
Paragraph 19 of the complaint. " 

Let me read Paragraph 19 of the complaint. 

"Upon receiving said letter of allegations, and in 
and during the course of said purported hearings and dur- 
ing all stages of said proceedings before said Army Dis- 
charge Review Board and said Army Board for Correction 
of Military Records, Plaintiff objected to all of said Pro- 
ceedings upon each, all and every of the grounds hereinabove 


alleged. " 
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The question first to be determined is whether or not there are 
any material issues of fact or any genuine issues of fact to be decided. 
If there are, the case ought to be heard on its merits. 

MR. STROTHER: By our filing of our cross-motion or in the 
alternative, summary judgment, we do in fact concede that there are no 
material facts. 

THE COURT: I thought you did. You concede, in effect, that 
there are no material facts? 

MR. STROTHER: Yes, Your Honor. 

THE COURT: The plaintiff in his brief cited the dissenting opinion 
of Judge Bazelon, I think, in connection with your denial of Paragraph 17. 
It is Harman v. Brucker, indicating that in his opinion, at least, there are 


no material issues of fact. Now, you agree that the case is only one in- 


volving the question of law? 
MR. STROTHER: Basically, yes. Of course, on these paragraphs 
that the plaintiff mentions as to the general discharge -~ 
THE COURT: You will have to talk a little louder. | 
MR. STROTHER: On the basic issue as to the qualify of discharge, 
of a general discharge to an honorable discharge we still contend, as we 
have in the past, that there is no basic difference between the two. 
THE COURT: Between a general discharge and an honorable dis- 
charge ? \ 

’ MR. STROTHER: Yes, because in both cases under applicable 
federal law and in the State of California, as we have discussed, the plain- 
‘ote tiff there was granted full veterans benefits and gratuities as he 
would have had he received an honorable discharge. 

I received here, in the last two weeks, in fact, a letter from the 
State of California, Department of Veterans Affairs in which was addressed 
to Mr. J. Walter Yeagley, Acting Assistant Attorney General, in which it 
states that Mr. Neil Forest Davis, the plaintiff in this case, be apply for 
and received full veterans benefits from the State of California. 

Now, I also had an opportunity to communicate with the Veterans 
Administration on this same point and I was advised by them that in all 
cases in which an applicant is applying for veterans benefits and had 
in his possession a general discharge the general discharge is not 
questioned. He received without any adjudication by the Veterans 
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Administration, concerning the facts by which he received his discharge, 
full veterans benefits and rights just the same as he would had he receiv- 
edan honorable discharge. So, basically the two are the same. The only 
difference between the two is the evaluation by the Army as to the basic 
service record of the soldier himself. The general discharge states in 
effect that the soldier has served satisfactorily under honorable conditions, 

put it does not warrant the testimonial of honest and faithful 
service that the honorable discharge attests to, and I believe that I can 
state without any equivocation that any individual who actually is subject 
to any serious question, concerning his loyalty, his trustworthyness, his 
reliability, should not receive the applique of a commendatory recognition 


of an honorable discharge, which is involved in this case. 

THE COURT: Let me ask youa question. What was this young 
man charged with? What were the charges against him? 

MR. STROTHER: The first charge in which the allegations were 
included in the letter of allegation sent to him in 1956 was first that he 


was a member of AYD, that is, American Youth for Democracy. That 
antedated his military service, Your Honor. 

THE COURT: That was before ? 

MR. STROTHER: That is quite true. 

Now, in the second allegation, it was set forth that on the dates 
of August 15, 1952 -- 

THE COURT: Was he in the service then ? 

MR. STROTHER: He was in active service, and that in March 13, 
1955, that he did on his personal history form which is DD-398 and DD-98, 
which is his loyalty review form, did falsify to the extent by stating that 
he was not 2 member of any specified organization on that list. On it was 

the AYD. Now, the determination of the Army after appropriate 
proceedings in the 604-10, did determine that he had been a member and 
that he had -- 

THE COURT: Did they contend that he had lied about that ? 

MR. STROTHER: Yes, that is quite true and that was one of the 
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basis of the proceedings. In fact, let me pass a moment to the 'third 
allegation which has to do with his non-cooperative attitude in being 
interrogated by the investigative agents, the CID I believe it is called, 
and going back one moment to the first allegation, you will notice that 
in the complaint itself it is set forth that Davis did state that he! had 
received a letter from the Army in which all less than honorable dis- 
charges were being re-evaluated for the purpose of determining whether 
they should receive a discharge of a higher category. 

Now, his was reviewed and it was determined that after|/he had 
received his general discharge that he was entitled to none higher. 
Now, I submit that in this case the degree of re evaluation was 


taken upon the basis of the Harman-Abramowitz decision which] was 
determined that lawful pre-induction activity was not susceptible to 
Army determination as a basis of discharge other than honorable. 


So when the Army did re-evaluate the service record of this 
individual they took into account that he was given ample credit) and in 
fact that he did receive an upgrading in his discharge from a general 
discharge to an honorable -- Iam sorry from an undesirable to a general 
discharge under honorable conditions. 

Now, the basis of the allegations against the plaintiff then resolved 
about two and three which are that he did falsify his personal history 
form which is Department of Defense Form 398 and also his loyalty slip 
which I believe is Form DD-98, when he placed on them that he was not 
a member of any organization which the AYD was included as one, and, 
of course, also in the allegation No. 3, which stated in effect that he was 
non-cooperative in any way, rather in every way when he was faced by 
the interrogators who were attempting to get all of the information avail- 
able so they could make a determination of his fitness to serve in the 
Army. That is normal investigative procedure. 

THE COURT: Allright. He had a hearing and was represented 
by counsel? 

MR. STROTHER: He was, yes. 
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11 THE COURT: There is in the file approximately a hundred pages 
or more of testimony. 
MR. STROTHER: That is correct. 
THE COURT: I think what I will do in this case is take the matter 
under advisement. I have not ruled in the other case yet. 
MR. STROTHER: If I can be of further service to the court -- 
THE COURT: I think I understand your position. I don't think 
it would do any good to argue it any more. I believe I understand your 
position. 


[ Filed May 20, 1959] 


MOTION FOR LEAVE TO FILE REPLY 
TO ORAL ARGUMENT AND REPLY 


MOTION 
On May 6, 1959 plaintiff's motion for judgment on the pleadings 
and for summary judgment and defendant's motion to dismiss and cross- 


motion for summary judgment were heard. Plaintiff waived oral argu- 
ment under Rule 9(b) and submitted on his briefs. He did not appear in 
person or by counsel. Counsel for defendant appeared and argued. 

Plaintiff has now obtained a transcript of said hearing and since defend- 


ant's counsel presented certain contentions which were not argued in his 


memorandum, plaintiff respectfully moves that his appended reply there- 
to be ordered filed. 
/s/ Neil F. Davis 
Plaintiff in Pro Se 
[Denied: J. J. Sirica May 25, 1959] 
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PLAINTIFF'S REPLY TO DEFENDANT'S ORAL ARGUMENT 
I. 
Defendant conceded in oral argument and the court seemed to 
agree, that there are no material issues of fact (Tr., p. 6). Plaintiff 
is, of course, in accord with this view. Hence since the motions men- 
tioned are confined to questions of law arising from the conceded facts 
established by the pleadings, said motions are ripe for decision. This 
memorandum will be addressed to the contentions raised by defendant 
for the first time on said argument. 
I. 
Defendant argues that since a general discharge under honorable 
conditions was issued to plaintiff, he cannot complain since this category 
of discharge is the equivalent of an honorable discharge so far as federal 
and California state veterans‘ benefits are concerned. Defendant then 
seemed to conclude that plaintiff was not entitled to an honorable dis- 
charge, even though defendant had no statutory authority to treat plain- 
tiff as he did and notwithstanding that elementary principles of fair play 
required by due process were violated. Whether or not a general dis- 
charge is the legal equivalent of an honorable discharge so far as federal 


veterans’ benefits are concerned, the applicable statutes, as administra- 
tively interpreted within constitutional limits control. Assuming that a 
general discharge is the equivalent of an honorable discharge for federal 
veterans’ benefits, this does not answer plaintiff's claim that the two 
kinds of discharge do not universally and at all levels of public employ- 
ment and veterans’ preferences produce the same results. Thus, under 


the charter of a California city, municipal employment preference is 
given only to veterans who hold honorable discharges. Cook v, Mason, 
103 Cal. App. 6 (1929). So, too, in the same state a discharge issued 
an inductee under honorable conditions because of physical disability is 
not the equivalent of an honorable discharge needed to qualify for a 
veterans’ tax exemption. Zearing v. Johnson, 10 Cal. App. 2d 654 
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(1935). (Compare Harmon v. Brucker, 243 F 2d 613, Bazelon, dissent, 
p. 625, footnote 7, pointing out that in New York although its state courts 
have not decided whether a general discharge holder is excluded from 
state veterans’ benefits to honorable dischargees, Judge Frank suggested 
that this is so in Schustack v. Herren, 234 F 2d 134. ) 

Undoubtedly many other instances at the levels of state and local 
governments could be unearthed showing that a general discharge is not 
the legal equivalent of an honorable discharge for veterans' benefits. It 
should not be necessary to survey the entire country on this point because 
the disability of a less than honorable discharge is conceded by the Depart- 
ment of the Army. (See Complaint, par. XI, p. 3, lines 19 et seq., 
Verbatim Record, p. 94, lines 19 to 21; admitted by Answer, par. XIII.) 
As the Department of the Army there states the veteran must "expect to 
encounter substantial prejudice in civilian life in situations where the type 
of service rendered in any branch of the Armed Forces or the character 
of discharge received therefrom may have a pearing" if a less than honor- 
able discharge is issued. 

This general discharge issued to plaintiff, and to which he objects 
by this action, carries with it as part of the Army's official documentation, 
which a dischargee is often required to exhibit when applying for public or 
private employment, a “"geparation report". Defendant admits that this 
separation report carries the notation "Par. 10 or AR 615-120 applies. " 
As Judge Bazelon points out in his dissent, supra, p. 626, "as anyone 
may discover" this regulation forbids, except with the specific approval 
of defendant,appointment or enlistment if his separation from previous 
service indicates he was terminated as a security risk. 

Clearly, there is stigma attached to an adverse discharge on 
security grounds, like the case at hand, under the Army's security pro- 
gram whose criteria for an adverse discharge ranges from sexual per- 


version through treason, espionage, association with a "subversive" 
person and the happenstance of being a blood relative of a person who 
lives in a nation "whose interests are inimical to the interests of the 
United States." (AR 604-10, sec. I, par. 13b, Defendant's Memorandum, 
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Exhibit No. 1.) The illogic of issuing a general discharge under honorable 
conditions to an inductee who has been separated under such criteria need 
not be explored except as they evidence the arbitrary character of the regula- 
tion. 
I. 

Defendant's oral argument tried to blunt the plain holding of Harmon 
v. Brucker, 355 U.S. 579 (1958) that "the type of discharge to be issued a 
soldier is to be determined solely by the soldier's military record in the 
Army." Applied to the case at hand this means that plaintiff's real or 
alleged pre-induction membership, association, beliefs and opinions are 
entirely irrelevant as a factor in determining the quality of his/discharge. 
Defendant's argument seemed to concede that plaintiff's real or alleged 
pre-induction membership in a listed organization could not support the 
action of which complaint is here made. However, he seeks to justify his 
issuance of an adverse discharge on the ground it was alleged that once 
while on active duty, in the month preceding his honorable separation from 
activeduty;*and again about two and a half years after his honorable separa- 
tion plaintiff materially falsified Army documents by denying the membership 
charged. 

That plaintiff refused, on constitutional grounds, to come forward 
with any evidence to meet the allegation cannot be regarded as an admis- 
sion by him that, as charged, he (1) belonged to the named organization 
prior to his induction; or (2) falsely denied such membership on the named 
occasions. 

With respect to the charge that while on active duty he falsified 
documents as charged, Article 107 of the Uniform Code of rae Justice 
_ (50 U.S.C., sections 551-736) provides that he was punishable "as a court- 
martial may direct" for such an offense. But to prove a violation of this 
article, the Army would be obliged to accord plaintiff military due process 


which includes the right of confrontation, cross-examination and its other 
essentials. Defendant here has attempted to short circuit this |statutory 
protection enacted by the Congress to protect the serviceman by resorting 
to his self-devised regulation, unsupported by statutory authority, violative 
of petitioner's constitutional rights, to pin the badge of infamy jon plaintiff. 
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But even under the illegal standards of his own security regulation 
defendant did not make a case for himself. He charges that, in the re- 
spects mentioned, “official documents" were falsified. But there can be 
nothing "official" about a document which deals with matters which Harmon, 
supra, Says are no concern of the Army in evaluating plaintiff's military 
record. 

Defendant also argued that plaintiff "was non-cooperative" (Tr. , 

p. 10) when he refused, it is charged, after his honorable separation from 
active duty, to discuss his real or alleged political opinions. This con- 
tention falis for several reasons. Defendant does not cite, for the reason 
that there is none, any statute which authorizes him, directly or impliedly, 
to compel an inductee, after his honorable separation from active duty, to 
discuss with the Army any matter whatsoever, including political matters, 
under penalty of an adverse discharge. If the Congress wanted the Army 
to take a political opinion poll of inductees who have completed their active 
duty, it would have said so and it has not. If it did say so, serious con- 
stitutional questions within the ambit of the First Amendment would arise. 
Paradoxically, this "non-cooperation", as a ground for the issuance of an 
adverse discharge contradicts the other grounds claimed by defendant, 
since it attempts to censure him for keeping his mouth shut while the 
other grounds try to punish him for opening his mouth. 

IV. 

Defendant argued that since he claims he reevaluated plaintiff's 
discharge in the light of Harmon, supra, and determined he was entitled 
to a general discharge that plaintiff cannot complain. This claim is with- 
out validity because an application of Harmon here would produce the same 
result, i.e., an honorable discharge. 

This evasive tactic is not novel. Defendant tried it futilely previous- 


ly at least once. In Harmon, supra, the Supreme Court rejected this de- 
vice. (See Harmon v. Brucker, 243 F. 2d 613, 616 which shows that de- 
fendant administratively up-graded Harmon from an undesirable discharge 
to a general discharge but under the Supreme Court decision was required 
to issue an honorable discharge. ) 
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Nor can defendant foreclose judicial correction of his action by 

any such tactic for it remains the duty of the Court, under Harmon, to 
grant plaintiff the relief his instant motions seek. 


CONCLUSION 
Plaintiff's motions ought to be granted and defendant's motions denied. 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


[ Filed May 26, 1959] 
ORDER 


Upon consideration of plaintiff's motion for judgment on the 
pleadings and for summary judgment, and of defendant's motion to dis- 
miss or in the alternative cross-motion for summary judgment, and it 
appearing to the Court that there are no genuine issues of material fact 
and that defendant is entitled to judgment as a matter of law, it is by the 
Court this 25th day of May 1959. 

ORDERED, that the defendant's cross-motion for summary judg- 
ment be and the same hereby is granted, and it is 

FURTHER ORDERED, that the plaintiff's motion for judgment on 
the pleadings and for summary judgment be and the same hereby is denied 
with costs assessed against the plaintiff. 


/s/ JOHN J. SIRICA 
United States District Judge 


[ Filed June 3, 1959] 
PLAINTIFF'S MOTION FOR NEW TRIAL 

Plaintiff moves that the order made and filed herein granting 
defendant's cross-motion for summary judgment and denying plaintiff's 
motion for judgment on the pleadings and for summary judgment be vacat- 
ed and set aside and thereafter that defendant's said motion be denied and 
that plaintiff's said motion for summary judgment be granted on the follow- 
ing grounds: : 
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(i) The Court was manifestly in error in holding, as appears 
from its opinion and order herein filed May 18, 1959, that the alleged 
activities and associations, upon which the less than honorable discharge 
was issued to plaintiff, were not prior to induction. The plain and admit- 
ted fact is that the only activity or association charged against plaintiff 
is alleged by defendant to have occurred in 1947, three years prior to 
bis 1950 induction. This major error of fact, arising out of the Court's 
confusion of this case with Olenick v. Brucker, CA No. 3006-58, (also 
decided the same day as the instant motions were decided) where the al- 
leged activities took place while Olenick was a reservist, induced the 
Court in the case at hand to reach the erroneous conclusion that Harmon 


vy. Brucker, 355 U.S. 579 (1958) does not apply. Harmon does apply and 


demands, in decent respect for the Supreme Court that the relief here 
asked be granted. 

(2) Each, all and every of the grounds stated and argued in the 
briefs filed herein by plaintiff in support of his said motions. 

This motion will be made on the papers, records and files herein 
and plaintiff's memorandum in support of this motion, and on the opinion 
in Olenick v. Brucker, CA No. 3006-58 (U.S.D.C., D.C.). 


Neil F. Davis 
Plaintiff in Pro Se 


[ Attached to Plaintiff's Motion for New Trial] 
[ Filed May 22, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MONTE M. OLENICK, ) 
Plaintiff, ) 
v. Civil Action No. 3006-58 


) 

WILBUR M. BRUCKER, Secretary of ) 
the Department of the Army, 

) 


Defendant ' 
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OPINION 


This is a suit to declare null and void the action of the Secretary 
of the Army in discharging plaintiff from the United States Army Reserve, 
Ready Reserve, by means of an “undesirable discharge" prior to the nor- 
mal expiration of his military service, and to have this Court direct the 
Secretary to issue an “honorable” discharge in its place. 

The plaintiff was inducted into the Army on February 13, 1953, 
under the Universal Military Training and Service Act of 1948, as amended, 
50 U.S.C.A. App. 8451, et seq. 

He was honorably separated from active service on December 15, 
1954, to complete eight years service in the Reserve as provided by the 
above statute. 

In January, 1956, the office of the Adjutant General wrote a letter 
to the plaintiff in which it was stated that information had been received by 
the Department of the Army which furnished reason to believe that plain- 
tiffts retention in the Army Establishment would not be clearly consistent 


with the interests of national security in accordance with Army Regulation 
604-10 dealing with the Military Personnel Security Program. ; Three 
items of adverse information were set forth in this letter, and) two of them 


related to activities that took place in 1955, while plaintiff was a member 
of the Ready Reserves. These two were specified as follows: 


‘a. You are a member of the Labor Youth League, 
an organization cited in 1950 as a Communist front 
by the Attorney General of the United States, and in 
June, 1955, you attended a social affair sponsored 
by that organization. . . 


‘b. In June 1955 you attended the Jefferson School 
of Social Science, an organization cited in 1949 as 
an ‘adjunct of the Communist Party" by the Attorney 
General of the United States... " 


The letter also informed the plaintiff that he must decide to take 
one of four alternative courses of action: 
(1) Elect not to reply to the allegations; 
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(2) Within 5 days of receipt of the letter, submit a request in 


writing to the Commanding General, First Army, for a personal appear 
ance hearing before @ "Field Board" of inquiry; 

(3) In lieu of appearance before a poard, submit within 15 days 
a letter of rebuttal together with such affidavits, statements or other 
documentary evidence as he may desire to submit; 

(4) Or, in lieu of further proceedings, request retirement, if 
eligible, or request discharge. 

Plaintiff chose to reply to the allegations by letter rather than to 
submit to a hearing. ‘He stated, among other things, that the effect of 
any discharge less than honorable was punitive in nature; that any punish- 
ment because he engaged in lawful political activities was clearly in viola- 
tion of his constitutional rights under the First and Fifth Amendments of 
the Constitution; that he had been informed by his attorney that under ap- 
plicable regulations the hearing afforded by the Army would be a sham in 
that he would have no right at the hearing to confront those who testified 
against him or to cross-examine so-called confidential informants, etc. 

Shortly thereafter, he received an undesirable discharge. Applica- 
tions for review by the Army Discharge Review Board and the Army Review 
Board for the Correction of Military Records were denied. Thus, it ap- 
pears that plaintiff has exhausted his administrative remedies. 

Plaintiff filed a motion for summary judgment and defendant filed 
a motion to dismiss or cross-motion for summary judgment. Thus, 
counsel for the parties have conceded that there are no genuine issues 
of material fact to be decided. 

Defendant contends, in substance, that the action of the Secretary 
of the Army in issuing the undesirable discharge on the basis of plaintiff's 
conduct while a member of the United States Army Reserve, Ready Reserve, 
was within the scope of his statutory powers and therefore the Court lacks 
jurisdiction to inquire further into the exercise by the Secretary of his ad- 
ministrative discretion in issuing the discharge. 

Plaintiff, on the other hand, contends that this Court has jurisdic- 
tion to grant relief since defendant's action exceeded his statutory powers 
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either express or implied. As a member of the Ready Reserve of the 
Army, plaintiff argues that he is in all essential respects a "civilian" 
and thus not subject to what is, in effect, a punitive discharge based on 
activity carried on while in reserve status, since "the type of discharge 
to be issued is to be determined solely by the soldier's military record 
in the Army". Harmon v. Brucker, 355 U.S. 579, 583 (1958). 
The quoted language in the Harmon opinion, however, was used 


in disapproving a less than honorable discharge based on activities and 


associations prior to induction. This is the factor that distinguishes 
Harmon from the present case. Prior to induction into the military serv- 
ice as well as after discharge, it is clear that a person is a "civilian" 
and is in no sense subject to military regulation. Harmon v. Brucker, 
supra; United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955). How- 
ever, between induction and discharge, the individual is subject to military 
control to a greater or lesser degree. When he is on active duty, he is 
subject to the daily beck and call of his military superiors. The reservist 
on inactive duty, on the other hand, is in a status of relatively| reduced 
military responsibility. But he has an obligation to maintain himself in 
a state of readiness for full-time military service. 
Title 10, Section 262 of the U.S.C. A., states as follows: 


"The purpose of the reserve components is to 
provide trained units and qualified persons available 
for active duty in the armed forces, in tinie of war or 
national emergency and at such other times as the 
national security requires, to fill the needs of the arm~ 
ed forces whenever, during, and after the period need- 
ed to procure and train additional units and qualified 
persons to achieve the planned mobilization, more units 
and persons are needed than are in the regular compo- 
nents. Aug. 10, 1956, c. 1041, 70A Stat. 10." 


Thus, Congress clearly intended the United States Army Reserve, 
Ready Reserve, to constitute an integral part of the Army. Since the 
reserve forces are geared toward the possibility of active military duty, 
the required qualifications of a soldier are the same whether he be on 
active duty or in the reserves. Availability for assignments involving 
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(2) Within 5 days of receipt of the letter, submit a request in 
writing to the Commanding General, First Army, for a personal appear- 
ance hearing before a "Field Board" of inquiry; 

(3) In lieu of appearance before a board, submit within 15 days 
a letter of rebuttal together with such affidavits, statements or other 
documentary evidence as he may desire to submit; 


(4) Or, in lieu of further proceedings, request retirement, if 


eligible, or request discharge. 

Plaintiff chose to reply to the allegations by letter rather than to 
submit to a hearing. He stated, among other things, that the effect of 
any discharge less than honorable was punitive in nature; that any punish- 
ment because he engaged in lawful political activities was clearly in viola- 
tion of his constitutional rights under the First and Fifth Amendments of 
the Constitution; that he had been informed by his attorney that under ap- 
plicable regulations the hearing afforded by the Army would be a sham in 
that he would have no right at the hearing to confront those who testified 
against him or to cross-examine so-called confidential informants, etc. 

Shortly thereafter, he received an undesirable discharge. Applica- 
tions for review by the Army Discharge Review Board and the Army Review 
Board for the Correction of Military Records were denied. Thus, it ap- 
pears that plaintiff has exhausted his administrative remedies. 

Plaintiff filed a motion for summary judgment and defendant filed 
a motion to dismiss or cross-motion for summary judgment. Thus, 
counsel for the parties have conceded that there are no genuine issues 
of material fact to be decided. 

Defendant contends, in substance, that the action of the Secretary 
of the Army in issuing the undesirable discharge on the basis of plaintiff's 
conduct while a member of the United States Army Reserve, Ready Reserve, 
was within the scope of his statutory powers and therefore the Court lacks 
jurisdiction to inquire further into the exercise by the Secretary of his ad- 
ministrative discretion in issuing the discharge. 

Plaintiff, on the other hand, contends that this Court has jurisdic- 
tion to grant relief since defendant's action exceeded his statutory powers 
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either express or implied. As a member of the Ready Reserve of the 
Army, plaintiff argues that he is in all essential respects a "civilian" 
and thus not subject to what is, in effect, a punitive discharge based on 
activity carried on while in reserve status, since "the type of discharge 
to be issued is to be determined solely by the soldier's military record 
in the Army". Harmon v. Brucker, 355 U.S. 579, 583 (1958). 
The quoted language in the Harmon opinion, however, was used 
in disapproving a less than honorable discharge based on activities and 
associations prior to induction. This is the factor that distinguishes 
Harmon from the present case. Prior to induction into the military serv- 
ice as well as after discharge, it is clear that a person is a "civilian" 
and is in no sense subject to military regulation. Harmon v. Brucker, 
supra; United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955). How- 
ever, between induction and discharge, the individual is subject to military 
control to a greater or lesser degree. When he is on active duty, he is 
subject to the daily beck and call of his military superiors. The reservist 
on inactive duty, on the other hand, is in a status of relatively reduced 
military responsibility. But he has an obligation to maintain himself in 
a state of readiness for full-time military service. 
Title 10, Section 262 of the U. S.C. A., states as follows: 


"The purpose of the reserve components is to 
provide trained units and qualified persons available 
for active duty in the armed forces, in tinie of war or 
national emergency and at such other times as the 
national security requires, to fill the needs of the arm- 
ed forces whenever, during, and after the period need- 
ed to procure and train additional units and qualified 
persons to achieve the planned mobilization, more units 
and persons are needed than are in the regular compo- 
nents. Aug. 10, 1956, c. 1041, 70A Stat. 10." 


Thus, Congress clearly intended the United States Army Reserve, 
Ready Reserve, to constitute an integral part of the Army. Since the 
reserve forces are geared toward the possibility of active military duty, 
the required qualifications of a soldier are the same whether he be on 
active duty or in the reserves. Availability for assignments involving 
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classified matter and assured reliability in this respect is of great 
importance. Proper screening of reservists cannot wait until the call 
to war comes but must be a continuing process. Cf. 10 U.S.C. A. 8271. 
If evidence should be developed that the retention of a reservist in the 
military establishment is not clearly consistent with national security, 
it is conceded by plaintiff's counsel that the Secretary has the power to 
terminate all connection of the reservist with the Army by issuing a 
discharge. Cf. 10 U.S.C.A. $3811. Counsel contends, however, that 
such discharge must be an "honorable" one. However, the very kind of 
information that may justify termination of service prior to the end of 
the usual period is also relevant in deciding the nature of the discharge 
to be granted. The "honorable" discharge has been characterized as: 


” | .'a formal final judgment passed by the 
government upon the entire military record of 
the soldier, and . . . an authoritative declara- 
tion that he has left the service in a status of 
honor." Griffin v. United States, 115 F. Supp. 
509, 514 (D.C. Ark. 1953) citing United States 
v. Kelly, 82 U.S. 34 (1873). 


Much like a letter of reference from a former employer, it signifies ap- 
proval of a person's performance while inthe Army. It cannot be said 
that the defendant exceeded his statutory powers in denying such approval 
to the plaintiff. The Army should not be forced into the dilemma, on the 
one hand of having to retain a person in the reserves whose reliability in 
relation to national security may be in doubt or, on the other, of terminat- 
ing his service with the accolade of “honorable” upon his record. 

Defendant's motion for summary judgment is granted. Counsel 
will prepare an appropriate order. 


/s/ John J. Sirica 
United States District Judge 


May 18, 1959 
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[ Filed June 3, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NEIL F. DAVIS, ) 
Plaintiff, 


Vv. 
Civil Action No. 2959-58 


the Army of the United States, and 


) 

) 

) 

) 

WILBER M. BRUCKER, Secretary of 
individually, 
) 


Defendant. 


MEMORANDUM IN SUPPORT OF 
PLAINTIFF'S MOTION FOR NEW TRIAL 
I. 
THE COURT HAS CONFUSED THE INSTANT CASE WITH 
OLENICK V. BRUCKER. 
On May 18, 1959 the Court denied plaintiff's motion for judgment 
on the pleadings or summary judgment and granted defendant's cross-motion 
for judgment on the pleadings. In this order disposing of these) motions, the 
Court referred to its opinion in Olenick v. Brucker, CA No. 3006-58. This 
opinion recited that "three items of adverse information were set forth in 
this letter (from the Adjutant General to Olenick) and two of them related 
to activities that took place in 1955 while plaintiff was a member of the Ready 
Reserve." But this is not the case here. 
In the case at bar defendant admits that the only alleged activity or 
association of plaintiff happened in 1947. (See Complaint, p. 3, lines 19- 
p. 4, line 1, par. 13, Verbatim Record, p. 95, lines 21-23; p/ 98, lines 
13-15, admitted by Answer, p. 3, par. 13.) Defendant admits) plaintiff 
was inducted three years later, in 1950. (Complaint, par. 3, admitted 
by Answer, par. 3). 
Hence, the Court, if an opinion had been written in the case at bar, 


would be compelled to say as follows: "defendant admits that the only activ- 


ity or association charged against plaintiff is asserted to have taken place 
in 1947, three years before his induction and five years before his honorable 
separation from active duty and transfer to the Ready Reserve," 
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In Olenick, where the activities and associations were after 
induction, it is concluded that "This is the factor that distinguishes 
Harmon (355 U.S. 579, (1958) from the present case." 

In the case at bar the facts being as they are, and insulated against 
any different view of them by the Court, the Court would then be compalied, 
after reciting them, to say in decent respect to the United States Supreme 


Court as follows: "This case, then, is governed by Harmon, which this 


Court is bound to follow, and plaintiff's motion for a summary judgment 
must consequently necessarily be granted. Defendant's motions are there~ 
fore denied. " 

I. 

THE COURT HAS FAILED TO PASS UPON OTHER GROUNDS 

RAISED BY PLAINTIFF. 

Aside from what has been said there is no evidence, hearsay or 
otherwise, supporting the charge of plaintiff's pre-induction association 
and activities. The Court has swallowed, willy nilly, a blank page offered 
by defendant as his evidence that such is the fact. (See Complaint, Ver- 
patim Record, Ex. 7, p. 104 entitled "Confidential File", a blank page. ) 
When this Court does this, it acts in plain defiance of Harmon which, over 
defendant's protracted and devious objection that he was above the law, 
held that “the District Court had not only jurisdiction to determine its 
jurisdiction but aiso power to construe the statutes involved to determine 
whether the respondent did exceed his power. " (355 U.S. 582) 

If this Court is content to endorse this blank check offered by de- 
fendant in the light of Harmon, then it has emptied all meaning from the 
concept of judicial review. It will thus have declared its willingness to 
rubber stamp, automaton-like, every illegal action of defendant as being 
consistent with national security. This attitude inevitably calls to mind 
the stricture recently called down in another context on countries which 
endorse such incursions of fundamental rights by Mr. Justice Black who 
emphasized that examples of this kind are “not hard to find in lands torn 
by revolution or crushed by dictatorship4 and lead him to say that "in an 
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important number of cases it can happen here. " (Bartkus v. Illinois, 
__U.S. __, 3 Led 2d 684, 712, 713, 79S.Ct.__ (March 30, 1959; 
dissent, Mr. Justice Black, The Chief Justice and Mr. Justice) Douglas 
concurring. ) | 

Respectfully submitted, 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


| 
[ Filed June 2, 1959] 


DEFENDANT'S MEMORANDUM IN OPPOSITION TO SESS 
MOTION FOR NEW TRIAL 


I. The Court Correctly Decided this Case on the Basis of the 
Applicable Law 


It is patent that the Court in its opinion determined that the 
Secretary of the Army did not exceed his statutory powers in separating 
the plaintiff from the Army Establishment with a general discharge under 
honorable conditions. As such the Court acted well within the scope of 
review adhered to by the Supreme Court in Harmon v. Brucker, 355 U.S. 
579 when it asserted that this Court had "power to construe the statutes 
involved to determine whether the respondent did exceed his powers. " 
Certainly, the Court was not here required to grant the plaintiff a trial 
de novo and weigh the factual basis by which the military boards arrived 
at a determination that plaintiff's retention in the service was “not clearly 
consistent with the interests of national security". In referring to the 
scope of judicial review under the statute applicable to the case at bar, 

58 Stat. 286, 38 U.S.C. A. 8693h, the Court of Appeals for the District 

of Columbia ‘in Gentila v. Pace, 90 U.S. App. D.C. 75, 77, 193 F 2d 924, 

927 Cert. ‘denied 72S. Ct. 558, affirmatively stated: "At the very least, 

we think the statute intends that merely erroneous findings of| fact by the 

Discharge Review Board shall not be reviewed by a court". | 
From a factual standpoint the Court in this case had only to deter- 


mine that the Secretary's action in discharging the plaintiff ao the Army 


with a general discharge under honorable conditions was based upon the 
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conduct and activities engaged in by the plaintiff while a member of the 
military service. Consequently, the authority of the Secretary to issue 
an appropriate discharge based on the gravity of such conduct and activit- 


ies must necessarily follow. As the Court said in Olenick v. Brucker, 


(p. 5, slip opinion) "The Army should not be forced into the dilemma, on 

the one hand of having to retain a person in the reserves whose reliability 

in relation to national security may be in doubt or, on the other, of terminat- 
ing his service with the accolade of "honorable" upon his record". 

That brings us to a brief discussion as to whether plaintiff was dis- 
charged on the basis of pre-induction conduct proscribed by the Supreme 
Court in the Harmon case, as he contends, or if his discharge was deter- 
mined by conduct and activities engaged in while a member of the Army 
Establishment. 


fl. Plaintiff's Separation From the Army Establishment With 
General Discharge Under Honorable Conditions was Based 


A General Discharge Under Honorable “one ——while 
Solely on Conduct and Activities Engaged in by Him While 
a Member of the United States Army on Active Duty and as 


a Member of the United States Army Reserve, Ready Reserve 
Plaintiff makes an attempt to conceal the obvious when he asserts 


that the only alleged activity or association in which he engaged occurred 
in 1947---three years prior to induction. To support this assertion plain- 
tiff refers the Court to certain specified pages in the record of this case, 
i.e. complaint, exhibits, and answer. Plaintiff even goes so far as to say 
that the Court should state in a hypothetical opinion that "defendant admits 
that the only activity or association charged against plaintiff is asserted to 
have taken place in 1947, three years before his induction and five years 
before his honorable separation from active duty and transfer to the Ready 
Reserve". The record clearly discloses that such an admission was never 
made. 

It is much more significant to note the parts of the record that 
plaintiff does not refer the Court. There is set forth in plaintiff's exhibit 
the Verbatim Record, p. 95, lines 23-25, : 
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‘pb. You materially falsified official documents 
when executing Department of Defense Form 98 
(Loyalty Certificate for Personnel of the Armed 
Forces) and Department of Defense Forms 398 
(Statement of Personal History), dated 15 August 
1952 and 13 March 1955, by failing to list thereon 
your affiliation with the American Youth for Dem-~ 
ocracy. " 


Paragraphs 12b (5) and 12c (3) of Army Regulation 604-10 1/ 
brings any deliberate misrepresentations, falsification or omission of 
a material fact by any soldier when completing DD Forms 98 and 398 
within the criteria for ultimate determination of whether retention with- 
in the Army Establishment of the soldier concerned is warranted. See 


also paragraph IX D of Department of Defense Directive 5210.9, Govern- 

ment Security and Loyalty 31. 51 (The Bureau of National Affairs, Inc. , 

Washington, D.C.) 

The following is set forth in the Verbatim Record, p. 96, lines 
| 


5-7: 


"ec. In September 1955, when you were interrogated 
with reference to a matter of security interest, you 
refused to answer pertinent questions concerning 
your alleged previous expressions of opinion concern- 
ing the objectives of the United States Army and 
principles of the United States. Wu 


Paragraph 12b (5) of Army Regulation 604-10 likewise brings the 
failing or refusal of a soldier to answer questions propounded during the 
course of an official investigation or examination within the criteria for 
a determination whether his continued retention in the Army Establish- 
ment is warranted. 

Clearly then when the Secretary instituted proceedings under 
authority of D.O.D. 5210.9 and pursuant to AR 604-10 under allegations 
b and c above he did so on the basis of a course of conduct by|the plaintiff 
occurring while a member of the Army Establishment that was entirely 
separated from any activities engaged in by the plaintiff in 1947. As such, 
the actions of the Secretary of the Army in discharging the plaintiff with 


1 Defendant's Exhibit No. 1. 
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a general discharge under honorable conditions for conduct occurring 
while a member of the Army Establishment does not fall within scope 
of the Supreme Court's decision in the Harmon case and is properly sus- 
tainable as this Court has correctly determined. Moreover, the Army's 
action in reviewing the plaintiff's discharge following the Supreme Court's 


decision in the Harmon case (see paragraphs 10 and 11 of the Complaint) 


demonstrates conclusively that the Secretary's action in separating the 
plaintiff from the Army was determined solely on the conduct engaged in 
by the plaintiff while a member of the Army Establishment. 

In view of the foregoing the plaintiff's motion for new trial should 


be denied. 


Respectfully submitted, 
/s/ Oran H. Waterman 
/s/ Samuel L. Strother 
/s/ Justin R. Rockwell 


Attorneys, Department of Justice 
Washington 25, D.C. 


Attorneys for Defendant 
[ Certificate of Service dated June 2, 1959] 


[ Filed June 3, 1959] 
ORDER OVERRULING MOTION FOR NEW TRIAL 
Upon consideration of the motion filed herein by Plaintiff, for a 
new trial, it is this 3rd day of June, 1959, ordered that said motion be, 
and the same is hereby overruled. 
Harry M. Hull, Clerk 


By /s/ Elizabeth Witman 
Deputy Clerk 


By direction of 
John J. Sirica 


Judge 
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[ Filed July 14, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that plaintiff, Neil F. Davis, ed appeals 
to the United States Court of Appeals for the District of Columbia from the 
order and judgment entered in this action on May 26, 1959 granting defend- 
ant's cross-motion for summary judgment and denying plaintiff's motion 
for judgment on pleadings and for summary judgment, with costs assessed 
against plaintiff, and from the order entered on the docket June 3, 1959 
overruling plaintiff's motion for new trial. 


/s/ Neil F. Davis 
Plaintiff in Pro Se 


[ Filed July 14, 1959] 
DESIGNATION OF CONTENTS OF RECORD ON APPEAL 
Plaintiff hereby designates for inclusion in the record on appeal 
| 


the complete record and all the proceedings and evidence herein. With- 
out limiting the generality of the foregoing, the clerk of the above entitled 
court is hereby requested to include in said record on appeal all of the 
papers named in Rule 75 (g), Federal Rules of Civil Procedure. 
Said clerk is further hereby requested to transmit to said Court 
of Appeals the original papers herein in lieu of the copies provided by 
said Rule 75. 


Neil F. Davis 
Plaintiff in Pro Se 


[ Filed July 22, 1959] 


SUPPLEMENTAL DESIGNATION OF CONTENTS 
OF RECORD ON APPEAL 


Plaintiff hereby supplements his designation of contents of record 
on appeal filed herein July 14, 1959 by designating the following original 
pleadings and papers for transmittal to the United States Court of Appeals 
for the District of Columbia, namely, (1) Complaint; (2) Answer; (3) Plain- 
tiffts Motion for Judgment on the Pleadings and for Summary Judgment; 
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(4) Plaintiff's Points and Authorities in Support of Motion for Judgment on 
the Pleadings and Summary Judgment; (5) Defendant's Motion to Dismiss 
or in the alternative Cross-Motion for Summary Judgment; (6) Defendant's 
Memorandum of Points and Authorities in Support of Defendant's Motion to 
Dismiss or in the alternative Cross-Motion for Summary Judgment; (7) 
Plaintiff's Motion for Leave to File Reply Memorandum; (8) Plaintiff's 
Reply to Defendant's Memorandum in Support of Defendant's Motion to 
Dismiss or in the alternative Cross-Motion for Summary Judgment; 

(9) Plaintiff's Motion for Leave to File Reply to Oral Argument and Reply; 
(10) Plaintiff's Reply to Defendant's Oral Argument; (11) Order Denying 
Plaintiff's Motion for Leave to File Reply to Oral Argument; (12) Order 
Granting Defendant's Cross-Motion for Summary Judgment and Denying 
Plaintiff's Motion for Judgment on the Pleadings and for Summary Judg- 
ment with Costs Assessed against Plaintiff made May 26, 1959; (13) Plain- 
tiffts Motion for New Trial; (14) Plaintiff's Memorandum in Support of 
Motion for New Trial; (15) Defendant's Memorandum in Opposition to 


Plaintiff's Motion for New Trial; (16) Order Overruling Motion for New 
Trial entered on docket June 3, 1959; (17) Notice of Appeal filed July 14, 
1959; (18) Designation of Contents of Record filed July 14, 1959; (19) this 


notice. 


Neil F. Davis 
Plaintiff in Pro Se 


"Waa M. Buccs, Secu or rm Depamnir ort 


QUESTIONS PRESENTED 


, According to formal allegations not denied by the appellant, 
while he was on active duty in the Army he falsified an official 
document, DD Form 98; after he had been transferred to the 
‘Ready Reserve he falsified a similar document, DD Form 398, 
‘and he refused to answer inquiries in the course of an official 
‘investigation. All these matters concerned information asked 
for under the Military Personnel Security Program. The 
questions presented are: 
| 4. Did the Secretary of the Army act with statutory au- 
‘thority in issuing to appellant a general discharge, under hon- 
iorable conditions, on the basis of such activities and conduct 
in the Reserve as well as on the basis of his conduct on active 
duty? 
i‘ Q Whether appellant was denied due process of law when 
he was advised in detail of the allegations and given a hearing 
‘before a Field Board of Inquiry, where he was represented by 
counsel and given an opportunity to offer testimony and evi- 
' dence, but was not permitted to confront and cross-examine 
"the persons who had given information to the Army. 
| 3 Whether the issuance to appellant of a general discharge 


| infringed his rights under the First Amendment. 
O) : 


‘The Secretary of the Army properly determined the type of 
discharge upon his record of both active and reserve serv- 


A. The Harmon case does not help appellant 
B. During the period of time covered by his discharge 
appellant was in the Army and subject to the 
authority of the Secretary. 
C. Appellant’s transfer from active service did not take 
him out of the Army. 
II. The District Court did not have jurisdiction to review the 
action of the Secretary. 
A. The Secretary was authorized by statute to fix the 
type of appellant’s discharge 
Il. The action of the Secretary was within his constitutional 


A. Appellant has shown no cognizable damage... “ 
B. There was no denial of due process of law (Fifth 


CITATIONS 


‘Adler v. Board of Education, 342 U.8. 485. 
American Air Export and Import Co. v. O'Neill, 95 U.S. App. 
D.C. 274, 221 F. 2d 829, 


Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 918 af- 
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certiorari denied, 334 Uz S. $43. 
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questions presented are: 

1. Did the Secretary of the Army act with statutory au- 
thority in issuing to appellant a general discharge, under hon- 
orable conditions, on the basis of such activities and conduct 
in the Reserve as well as on the basis of his conduct on active 
duty? 

2. Whether appellant was denied due process of law when 
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counsel and given an opportunity to offer testimony and evi- 
dence, but was not permitted to confront and cross-examine 
the persons who had given information to the Army. 
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infringed his rights under the First Amendment. 
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Government Security and Loyalty (BNA)-- 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 15347 


New F. DAvis, APPELLANT 
v. 


Wusor M. Brucker, SECRETARY OF THE DEPARTMENT OF THE 
ARMY, APPELLEE 


OW APPHAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a summary judgment entered in favor 
of the Secretary of the Army, defendant below and appellee 
there, on May 26, 1959 (J.A. 167), and denying. the motion 
of the plaintiff; appellant here, for summary” judgment. The 
complaint asked that the determination and ‘actions: of the 
Secretary in discharging the appellant 'as a corporal in the. 
United States Army Reserve, Ready Reserve, with a general 
discharge under honorable conditions be’ declared void ag in 
excess of his powers; and also that the Secretary: be directed 
+o issue an honorable discharge in lieu of the general discharge 
(J-A. 9-10). 

Appellant was inducted into the Army on September 29, 
1950, under the provisions of the Universal Military. Trainmg 
‘and Service Act of 1948, 62 Stat. 604, 50 U:S.C. App. (Supp. 
V) 451 et seq. (1946 ed.) (J-A.3). He ‘was issued a certificate 
‘of honorable separation from. active duty’on September 28, 

2 “a 
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1952, and transferred to the Ready Reserve for completion of 
his military obligation as required by the Universal Military 
Training and Service Act, as amended (62 Stat. 604, 50 USC. 
App.< (Supp. V) 454(d)(4). (1946. ed.) Gnfra, »pp.'25-26)). 
Appellant’s obligations as a result would in ‘ordinary course 
have terminated on September 29, 1957. 

The Adjutant General of the Army sent a letter to the appel- 
lant dated May 4, 1956, entitled “Determination of Suitability 
for Retention in the Army Establishment”. The letter set 
forth that derogatory information concerning appellant had 
come to the attention of the Department of the Army, which 
indicated that appellant’s retention in the Army Establishment 
“may not be clearly consistent with the interest of national 
security” in accordance with Army Regulation 604-10 (Mili- 
tary Personnel Security Program, J.A. 59-62). The letter 
further advised that this information was to the effect that: 
(1) appellant was a functionary of the American Youth for 
Democracy in 1947, an organization cited in 1947 and 1948 as 
a Communist-front by the Attorney General of the United 
States*; (2) that appellant had materially falsified Department 
of Defense Form 98 (Loyalty Certificate for Personnel of the 
Armed Forces) dated August 15, 1952, and Department of De- 
fense Form 398 (Statement of Personal History) dated March 
13, 1955, by failing to list on both forms his affiliation with 
the American Youth for Democracy; and (3) that when in- 
terrogated with reference to matters of security interest appel- 
lant: refused. to answer pertinent questions regarding alleged 
previous expressions of opinion concerning the objective of the 
United States Army and principles of the United States (J.-A. 
60). This letter was accompanied by a “Summary of Infor- 
mation” relevant to the allegations (J.A. 62-63). Theletter ad- 
vised appellant that any allegations not explained or refuted 
might be taken as admitted. The letter further advised the 
appellant that he might within five days of its receipt. request 
-@ personal hearing before a “Field Board” of inquiry, at which’ 
he could be represented by counsel of his choice and. before 

Tt is noted that, because of the holding in Harmon v. Brucker, 355 U.S. 


579, allegation “(1)” was not given any consideration by the Army in its 
final evaluation of appellant’s service record (J.A. 4-5). 


which he could submit pertinent evidence and testimony. In 
fieu of an appearance before the board appellant was offered 
the alternative of submitting within fifteen days a letter of 
rebuttal, together with such affidavits, statements, or other_ 
documentary evidence that he might desire (J-A. 61).-— 

By letter dated May 26, 1956 appellant demanded, inter 
alia, a personal appearance before a Field Board of Inquiry; 
also the appointment of military counsel to be selected by ap- 
pellant; to be furnished with @ statement of the identities of 
all persons who had previously made any statements that would 
be used against him or who would testify against him; further, 
the right to inspect confidential transcripts; and that certain 
officials, including the Secretary. of Defense, be made available 
at the hearing before the Field Board of Inquiry (J.A. 64-65)- 
By letter dated July 24, 1956 the first two of appellant’s de- 
mands were granted and the later three demands were denied 
with appropriate reasons given (J.A. 66-67). 

On August 6, 1956 and again on September 12, 1956, the 
Field Board of Inquiry met at Fort MacArthur, San Pedro, 
California. Appellant and his counsel, Daniel Marshall, were 
present on both occasions. The Army called no witnesses. 
Appellant, through his counsel, expressly declined to make any 
attempt to refute allegations against him and. introduced no 
evidence in his own behalf (J-A. 50-51). 

Subsequently, by order of the Secretary. of the Army, ap- 
pellant was discharged from the United States Army Reserve, 
Ready Reserve, on April 2, 1957, and an Undesirable Discharge 
Certificate was issued to him (J.A. 4). Appellant submitted 

the Army Discharge Review Board 
the issuance to him of an honor- 
‘able discharge 
November 12, 1957; appellant being 
although not personally in attendance. 
appellant on January 14, 1958 that his 
changed to “general, under honorable conditions” (J-A. 4). 

Appellant applied to the Army Board for Correction of Mal- 
itary Records on February 6, 1958, for an honorable discharge 
in lieu of the general discharge under honorable: conditions 
(J.-A. 4). The Board advised appellant on April 4, 1958, that 
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his application was being reviewed under the Army’s automatic 
re-examination program. On May 22,1958, appellant was in- 
formed by: the Board that his application for an honorable dis- 
_ charge was denied (J.A_5). 

On November 24, 1958,; appellant, filed.a complaint in the 
District Court. for the District of Columbia requesting that 
the action of the Secretary be declared void as in excess of his 
powers and that the Secretary be directed to issue an honorable 
discharge in lieu of a general discharge under honorable con- 
ditions (J.A. 9-10). In the answer the Secretary denied that 
he had exceeded his authority in discharging the appellant 
with a general discharge under honorable conditions and as- 
serted that the Court lacked jurisdiction over the subject mat- 
ter of the action (J.A. 67-70). On March 31, 1959, appellant 
filed a motion for judgment on the pleadings or for summary 
judgment (J.-A. 71). On April 13, 1959, appellee filed a motion 
to dismiss the complaint or in the alternative a cross-motion 
for summary judgment (J.A. 81-82). By order dated May 
26, 1959 the Court denied appellant’s motion and granted ap- 
pellee’s cross-motion for summary judgment (J.A. 167). Ap- 
pellant filed a Motion for a New Trial (J.A. 167), which was 


denied June 3, 1959 (J.A. 178), and he thereupon filed Notice 
of Appeal (J.A. 179). 


CONSTITUTIONAL PROVISIONS, STATUTES, AND 
BEGULATIONS INVOLVED 


The constitutional provisions involved are Article I, Section 
8, Clauses 12 and 14, Article II, Section 2, Clause 1, and the 
First, Fifth and Sixth Amendments. The Statutes involved. 
are Act.of August 10, 1956,.c. 1041, 70A-Stat. 10, 89, 116, 220, 
as amended, U.S.C. Title 10, 262, 1162(a), 1163(b)(c), 1552 
(a), 3811; section 301 of the Serviceman’s Readjustment Act 
of June 22, 1944,c. 268, 58 Stat. 286,.as amended, U.S.C. 
(Supp. V), Title 38, 693(h);* Section 4d of the Universal 
Military Training and Service Act of 1948, c. 625, 62: Stat. 
604, as amended U‘S.C. Title 50, App. (Supp. V) 454(d)(1) 

2By Public Law 85-857, 13(v) (2), September 2, 1958, 72 Stat. 1267, 


this. section, with minor changes, was codified as U.S.C. Title 10, 1558 and 
became effective as modified on January 1, 1959. 
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(1946 ed.) ‘and the National Security Act of 1947, c. 343, 61 
Stat. 495, 500 Section 202(a)(1) (2) as modified U:S.C., Title 
5, 171 a, (b) and US.C., Title'50; 401. Regulations involved 
are Army Regulations 604-10, 140-160, 635-200; 140-220, 
135-90, 140-120, 140-158 and 140-244 pertinent portions of 
which are printed in the joint appendix. The foregomg con- 
stitutional provisions and statutes are set forth in the Ap- 
pendix, infra, pp. 22-26. 


SUMMARY OF ARGUMENT 


According to Harmon. v. Brucker, 355 U.S. 579, m awarding 
different grades of discharge the Secretary of the Army is au- 
thorized and required by statute to consider the entire record 
of the soldier in military service. That is what the Secretary. 
did in the instant case; he considered and took into’account 
the record of the activities and conduct of the appellant. while 
on active service in the Army and while serving in the Ready 
Reserve. 

Appellant was not a “civilian” after his transfer. to the Re- 
serve, because until the end of his service obligation he was 
subject to recall to active duty and to other statutory obliga- 
tions as a member of the Army Establishment. As a soldier 
he was under an obligation to answer truthfully questions of 
his superiors relevant to his loyalty and fitness for service, and 
misrepresentations he made in official records, while on active 
duty and in the Reserve, and his refusal to answer relevant 
questions were properly taken into account as part of his serv- 
ice record for purposes of discharge. ’ 

Since the Secretary. acted within his statutory powers, the 
award of a general discharge to appellant ‘cmder ‘honorable 
conditions” was not subject to judicial review. Congress has 
approved the granting of differing types of discharge by ad- 
ministrative action and did not intend that such action should 
be reviewable in the courts. a 

Under the National Security Act the Secretary of Defense 
had authority to direct the setting up of the Military Personnel 
Security Program, and when the appellant elected’ not’ to 
answer questions under that’ program the Army was: justified 
in taking as true the allegations made against him. Under that 
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program, the issuance to appellant of a general discharge 
“under honorable conditions” was proper. 

Appellant has suffered no damage in the form of loss of 
veterans’ benefits, Federal or State, and has shown no cogni- 
zable damage otherwise. The proceedings by the Army did not 
deny him due process for he was given reasonable notice of what 
was in question and a fair chance to be heard. Since the pro- 
ceeding was administrative and not criminal, due process did 
not require that appellant be given an opportunity to confront 
and cross-examine the persons who had given information to 
the Army. 

Appellant’s rights under the First Amendment were not in- 
fringed, for the proceedings taken with respect to him repre- 
sented a reasonable adjustment between the national interest 
in having a trustworthy reserve and appellant’s right of free 
speech. 

According to the regulations appellant was not entitled to an 
honorable discharge so his offer to resign if given such a dis- 
charge was irrelevant and had no effect on the authority of the 
Secretary. 

ARGUMENT 
IL. The Secretary of the Army properly determined the type 
of appellant’s discharge upon his record of both active and 
reserve service in the Army 


A. The Harmon case does not help appellant 


We agree with appellant’s statement (Br. p. 9) that the 
Harmon (355 U.S. 579) case holds that the Military Personnel 
Security: Program does not “supply authority to issue a dis- 
charge except one determined solely by the soldier’s military 
record in the Army,” and that that Program does not authorize 
the Army to consider pre-induction activities in determining 
the type or grade of discharge. But that does not aid this 
appellant. The activities on the basis of which he was dis- 
charged were all post-induction: falsifying Department of De- 
fense Form 98 on August 15, 1952, while on active duty; falsi- 
fying Department of Defense Form 398 on March 13, 1955, 
while a member of a reserve component (Ready Reserve) of 
the Army; and his refusal to answer relevant questions relating 
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to matters of security interest during the course of an official 
investigation while he was still in the Reserve. 

Harmon, of course, prior to his induction into the Army was: 
not a member of the Army Establishment at all and that was 
the basis for the Supreme Court’s holding in his case that 
records of activities prior to the date of induction were not part 
of his “military reeord in the Army.” (355 US. at 583). In- 
the present case, however, the appellant was in the Army on 
August 15, 1952, March 13, 1955 and September 29, 1955, when 
the activities in question occurred. As a member of the Army 
Establishment, he was under an obligation to respond truth- 
fully to inquiries made by his superiors and his failure to do so 
was a violation of AR 604-10, par. 13b(6), and falls squarely 
within the scope of “military service.” 

The fact that appellant’s misrepresentations included state- 
ments relevant to his pre-induction activities can not alter the 
result. The inherent character and purpose of the Army is 
such that it must have, and, as we show, infra, pp. 9-10, does 
have, authority to make inquiries of its members to determine 
whether or not they should be retained. When appellant as a 
soldier falsely and improperly responded to the inquiries, the 
Secretary rightly considered that conduct in evaluating his 
military record for purposes of appropriate final discharge. 


B During the period of time covered by his discharge appellant was in the 
Army and subject to the authority of the Secretary 


‘The Letter of Allegations and the Summary of Information 
furnished to appellant under date of May 4, 1956, stated that 
he materially falsified official documents on August 15, 1952, 
and March 13, 1955, and that in September of 1955 he refused 
to answer pertinent questions about his alleged previous ex- 
pressions of opinion about the objectives of the United States 
Army and the principles of the United States and of 
Communism (J.A. 60, 62).* 

The Secretary properly took these allegations as true because 
appellant did not deny them and refused to make any effort 


3 Another allegation concerning appellant’s pre-induction conduct was: 
not taken into account in reaching the final decision as to the type of his- 
discharge (J.A. 4-5). 
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to explain them (J.A. 50-51), and.the Letter of Allegations 
specifically advised him that failure to explain or refute might 
“be considered an admission by you of the truth of any matter 
to which a responsive reply is not made and an acceptance of 
all derogatory inferences flowing therefrom” (J.A. 60-61).* 

The appellant’s term of service in the Army began Septem- 
ber 29, 1950, when he was inducted (J.A. 3). September 28, 
1952, appellant was transferred to the Ready Reserve (J.A. 3). 
He was not discharged until April 2, 1957 (J.A.4). 

In Harmon v. Brucker, 355 U.S. 579 the Court said that the 
Secretary could determine the type of a soldier’s discharge on 
the basis of “records of. military service”, his “military record 
in the Army” (p. 583). 

Appellant was in active service on August 15, 1952, the date 
of the first statement involved, so that statement was clearly 
a part of his “record in the Army”. When he was transferred 
to the Reserve he continued to be a member of the Army, so 
the statement of March 13, 1955, and his refusal to answer 
questions in September of 1955 were also parts of that record. 

Under the statutes in effect at the date of appellant’s induc- 
tion his total “service obligation” on active service and in re- 
serve amounted to 7 years, 50 U.S.C. App. (Supp. V, 1946 ed) 
454 (b) and (d)(1)* After his transfer to the Ready Reserve 
he. was a member of “a reserve component of the Armed 
Forces”. As a member of the Reserve he was subject to call 
for active duty without his consent for a period of 15 days a 
year, and he was also subject to be called to active service, also 
without his consent, in the event of a war or a national emerg- 
ency for the duration of the war or of the emergency, and for 
six months thereafter, or for not more than 24 consecutive 
months (10 U.S.C. 268, 672, 673). 

While he was in the Reserve the appellant was required to 
report changes of address (J.A. 143), to submit to an examina- 
tion as to his physical fitness at least once every four years 


*Under Regulation 604-10 failure to answer any pertinent question 
propounded in the course of an official investigation (J.A. 113-114) 1s it- 
self a factor to be taken into account in deciding whether to retain a 
soldier in the service and in determining the type of discharge to 
be awarded. 

*The period of total service has now been cut to 6 years for persons 
inducted after August 9, 1955. 10 U.S.C. 651(a). 
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and to execute and submit annually a certificate of physical 
condition (10 U.S.C. 1004; see also J-A. 140-141). During 
his time in the Reserve he was forbidden to place himself-in 
the employ of a foreign government or of any concern wholly 
or partly controlled by a foreign govermnent without the.ap- 
proval of the Secretary of the Army (10 U.S.C. 1082).* 4 
' The statutes also require the Secretary of the Army to con- 
duct a, continuous screening of the reserves (10 U:S.C. 271) 
and to maintain personnel records showing as to each reservist: 
“(1) his physical condition; (2) his dependency status; (3). 
his military qualifications; (4) his civilian occupational skills; 
(5) his availability for service; and (6) such other information 
as the Secretary *.* * may prescribe” (10 U:S.C. 275). «. 

Appellant’s claim seems to be that he was, after September 
28, 1952, a civilian “out of active service” (Br. p. 13).. He ig- 
nores the allegation of falsifying an official record while he was 
on active duty and asserts that after he had done his term of 
active duty, he was free of Army control. But, under.the 
statutes we have discussed, supra, he was subject in 1955. to 
being called back to active duty, even if for no more than 15 
days a year, and as long as he was legally subject to recall to 
active duty he was not a civilian. Denby v. Berry, 263 US. 
29, 34; Bland v. Hartman, 245 F. (2d) 311 (C.A. 9); Wheeler 
v. Reynolds, 164 F. Supp. 951 (N.D. Fla.). He was a member 
of “a reserve component of the Armed Forces” 50 U.S.C. App, 
454 (d)(1) (Supp. V, 1946 ed.) (infra, pp. 25-26). 

Since the appellant was still subject in 1955 to recall to 
duty by the Secretary, and was thus within the Secretary's 
jurisdiction, it would be absurd to say that he was not subject 
to an obligation to answer questions pertinent to his loyalty 
and trustworthiness and to answer truthfully.’ That obliga- 
tion is the correlate of the Secretary’s statutory duty to keep 
an up-to-date check on appellant’s “military qualification” and 

“¥or each year of service in the Ready Reserve appellant was entitled 
to credit for 15 points for retirement. 10 U.S.C. 1331, 1382, 1333. 

7 Appellant relies on cases like Toth v. Quarles, 350 U.S. 11 and Reid v. 
Covert, 351 U.S. 487 (Br. pp. 14-15). The persons involved in those cases 
were not, at the time the Army assumed to act with ~espect to them, 


subject to its jurisdiction. In distinction, this appellant was still subject 
to Army orders in 1955. 
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his “availability for service”. No one has ever seriously sug~ 
Lo pe gg 
bers as to. their loyalty or fitness to serve.* 

Certainly the EI ee 
an association listed by the Attorney General as a Communist- 
front and as to his beliefs regarding communism were relevant 
to his trustworthiness and his fitness to serve in the Army and 
his superiors were authorized to ask them. Graham v. Rich- 
mond, No. 14636, C.A-D.C., November 5, 1959; Kutcher v. 
Gray, 91 US. App. D.C. 266, 199 F. (2d) 783, 788; Friedman 
v. Schwellenbach, 81 U.S. App. D.C. 365, 159 F. (2d) 22, cer- 
tiorari denied, 330 U.S. 888; Barsky v. United States, 83 U.S. 
App. D.C. 127, 167 F. (2d) 241, 244-246, certiorari denied, 334 
US. $432 

The questions being relevant, appellant was under a duty: 
to answer them and to answer truthfully, for the first duty of 
a soldier is obedience. Winthrop, Military Law and Preced- 
ents (2d ed. 1920), p. 571; Tillotson, The Articles of War (3d 
ed. 1944), pp. 205, 207. 

The appellant being under that duty to answer the in- 
quiries, what he did in that respect, including his failure to 
deny the falsity of the records he made, were parts of his 
“records of military service” and the Secretary was required. 
to consider them in order that the “type of discharge [would] 
reflect accurately the nature of service rendered”. Harmon v. 
Brucker, 355 US. 579, 583. 


C. Appellant’s transfer from active service did not take him out of the Army 


The Harmon. case and the fact that appellant was stall “in 
the Army” while he was in the Reserve, taken together, dispose 
ef a contention appellant made in the District Court (J-A. 79), 


8In similar cases in civilian employment the employee is said to be 
under an obligation of frankness, candor, and cooperativeness. Beilan v. 
Board of Education, 357 U.S. 399, 405; Lerner v. Casey, 357 U.S. 468, 475— 
476. And see, Adler v. Board of Education, 342 U.S. 485, 492. 

® The case is unlike Kent v. Dulles, 357 U.S. 116, where the Court held 
that Congress had not delegated to the Secretary of State the authority 
to deny a passport to a Communist and that therefore a denial of a pass- 
por for refusal to answer questions as to membership in the Communist 
Party was not a proper ground for refusing a passport. 
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that in some.way his certificate of honorable separation from 
the Secretary from taking: into jaccount, 
ini of final discharge, any. misconduct 
before the date of that 
ste of separation is not & “formal, final 
by the Government upon the entire military. 
soldier” (United States v- Kelly, 15 Wall. 34, 36; 
from one component of the’ service: to 
(J-A. 187-138),° and is not a dis- 
en, 234. F. (2d) 134, 139 (C.A. 
lishment 
while.in the Reserve, the Hi 
the Secretary to consider 
Reserve, as well as on active service, 
of determining the type of discharge to be given. 


IL. The District Court did not have. jurisdiction to review. 
: the action of the Secretary ; 


As we have shown (supra, pp- 710), the records on which 
the Secretary-based his decision not to-retain: the appellant in 
‘the military service and according to which he determined the 
type of discharge were records of appellant’s military service 
while he was in the Army, 80 the Secretary’s action was within 
his statutory authority. Harmon. v. Brucker, supra. 

--That being 80, the action of the Secretary comes within 
the rule laid down in numerous decisions, that 

* * * of a military tribunal acting 

ful powers cannot be reviewed. or, set 

Creary v. Weeks, 259 U.S. 336, 344. 

See also, Orloff v- Willoughby, 345 US. 83, 90, 91,93; 
Patterson. v. Lamb, 329 US. 539, 545; Denby v. Berry, supra; 
French v. Weeks, 259 US. 326, $35; United States v- Eliason, 
16 Pet. 291; United States v- Kelly, 15 Wall. 34; Davis v- 
Woodring, 72 App. D.C. 83, 111 F. (2d) 528; In re Fong. Chew 
Chung, 149F. (2d) 904, 960 (C.A.9). : 


1968, which in 
‘was in’ effect 


Section II of AR 
of AB 685-200 (J-A. 137-188). 
588584—59——3 
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Recently, in Gentila v. Pace, 90 US. App. D.C. 75, 193 F-. 
(2d) 924, certiorari denied, 342 US. 943, this-Court. applied 
the rule in a case in which judicial review of a discharge was 
sought and held that Congress intended that the Army Board’s 
full and “final” review was not subject to further review in 
the courts. 

This is only to apply to the Secretary of the Army the gen- 
eral rule that action of an administrative officer, as to which 
Congress has not provided judicial review, may be reviewed 
or corrected by the courts.only in the cases where it is shown 
that the official has acted in excess of the authority given him 
by statute. See, Philadelphia Co. v. Stimson, 223 US. 605; 
Harmon v. Brucker, supra. Except in such situations, the ex- 
ercise of lawful discretion is not reviewable. See, Wilbur v. 
United States, 281 U.S. 206; Larson v. Domestic & Foreign 
Corp., 337 U.S. 682. Cf. Edgerton v. Kingsland, 83 US. App- 
D.C. 8, 168 F. (2d) 128; American Air Export and Import Co. 
v. O'Neill, 95 US. App. D.C. 274, 221 F. (2d) 829. 


A. The Secretary was authorized by statute to fix the type of sppellant’s 
discharge 


Appellant suggests (Br. 10; J.A. 23-24) that there is no 
statutory authority for the Military Personnel Security Pro- 
gram.” Of course no “express act” (J.A. 23) was ever passed 
authorizing the Army to set up a loyalty program. The Con- 
stitution contemplates, and Congress has provided, that the 
United. States is to have an army. Armies have been taking 
security measures since the days of the Greeks and Romans 
and before; such programs are inherent in and a necessary part 
of the disciplinary powers of an armed force. 

A cursory review of some of the legislation dealing with the 
Army demonstrates that the Secretary acted with statutory 
authority. Preliminarily, we take it that a soldier in any army 
may be required, ex officio, to be loyal. And if his loyalty is 
at all questionable, it is reasonable to say that the Secretary 
may, if he has authority on the subject of discharges, decide 
to get rid of him. 


“His suggestion seems to go so far as to negate authority for anp 
program. 
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only for the two types of discharge given by way of punish 
ment; the Bad-Conduet, and H orable discharges. See, 
Uniform: Code of Military Justice (64 Stat. 108. et seq.), 10 
TSC. (1959 ed.) 818-820, 865, 366, 871-876, and 3636.7 See 
also Davis, 4 Treatise on the Military Laws of the United 
States (3d ed. 1913), 357. E 
Apart from these provisions, Congress has delegated to the 
Secretary of the Army (and other appropriate officials) the 
power and the diseretion to prescribe the type or grades of 
i Patterson v. Lamb, 329 U'S. 539, 542. In 10U.S.C. 
1162(a) Gnfra, p- 23), it provided that “* * * Reserves may be 
discharged under regulations prescribed by. the Secretary con- 
cerned.” And the basic statute, now 10 U.S.C. 3811(b) Gnfra, 
p. 24) reads “[n]Jo enlisted member of the Army may be dis- 
before his term of service expires, except — (1) as 
prescribed by the Secretary of the Army.” * 
Tn 1944, by Section 301 of the Servicemen’s Readjustment 
, as amended, 38 U.S.C. (Title 38), § 693h; 
now codified with minor changes as 10 U.S.C. 1553 (infra, 
pp. 24-25), Congress provided for the establishment of boards 
of review in the different services, to which a discharged. person 
might appeal for a review of the type or nature of his discharge. 
This review the Congress intended to be final and not to be 
er review in the courts. Gentila v. Pace, 90 
2d 924, certiorari denied, 342 US. 943. 
- Congress has entrusted 


Secretary of the Army, the authority and discretion to pre- 
scribe and to award by administrative action different types of 


NET . 
She authority of Congress flows from Article I, Section 8 Clause 14 
of the Constitution, which provides “the Congress shall have power. 


s s s s = 
“14. To make roles for the government and regulation of the land and 
naval forces:” 
* See also, 10 U.S.C. 1168(c), 
until the Legislative 
Congress exercised its 
vate bills in cases where it is desired to correct 
Goldstein v. Johnson, 87 U.S. App. D.C. 159, 184 F. 2d 342, 343. 
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discharges, except Bad-Conduct and Dishonorable. And it is 
implicit in the provision for administrative review (supra) 
that different grades of discharges may properly be awarded. 
for varying qualities of service.“ There is no statutory provi- 
sion, no “promise” as appellant pute it (Br. 11) for an honor- 
able discharge to each and every inductee, “no matter what.” 

Pursuant to the statutory authority granted the Army has 
provided for five different grades of discharge. Bad Conduct 
and Dishonorable Discharges are (as required by statute) to 
be awarded only pursuant to sentence of a court-martial. The 
three non-punitive types, Honorable, General (under honor- 
able conditions), and Undesirable (under conditions other than 
honorable), are @ matter of administrative decision. See the 
Regulations set out at J.A. 137-138.” 

By the National Security Act of 1947 (61 Stat. 495, U.S.C. 
Title 5 §171(a), (b), and 50 §401) (Gnfra, p. 26) the Con- 
gress in Section 202(a) (61 Stat. 500) established the office 
of Secretary of Defense and that section in part provides: 


* * * the Secretary of Defense shall be the principal 
assistant to the President in all matters relating to the 
Department of Defense. Under the direction of the 
President ?* and subject to the provisions of this Act, 
he shall have direction, authority, and control over the 
Department of Defense.” 

Obviously, one prime consideration in the “direction” and 
“control” of the Army in the interest of national security must 
be proper provision for “security” in the military sense, that 
is, freedom from disloyalty or unreliability among its members. 
Accordingly, the Secretary of Defense on April 7, 1954, promul- 


* One purpose of a discharge certificate is “to specify the character of 
service rendered during the period covered by the discharge.” See Harmon 
v. Brucker, 355 U.S. 579, 583. 

* Since appellant received a discharge “under honorable conditions” the 
requirement of 10 U.S.C. 1163(c) (1) for the “approved findings of a board 
of officers” does not apply. Cf. the order entered in Olenick v. Brucker, No. 
15177, C.A.D.C., December 3, 1959. 

*The President, of course, is the. Commander in Chief of the Army and 
Navy (Const. Art. II, Sec. 2). 

™ This is the text of the Act as amended in 1949, See 5 U.S.C. 17la(b). 
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gated Department of Defense Directive (DOD) 5210.9, which 
is the Military Personnel Security Program.“ 

Pursuant to Directive 5210.9 the Secretary of the Army 
promulgated the regulation, AR 604-10, excerpts from which 
appear in the Joint Appendix, pages 108 through 134. When 
appellant falsified Forms DD 98 and 398 and refused torespond 
to inquiries during the course of an official investigation, he 
furnished cause (even if such cause did not already exist) for 
the initiation of action under that regulation. See J.A. 113- 
114. And when he refused to offer any evidence at the hear- 
ing (J.A. 50-51), the Army could properly find that he had no 
creditable answer or explanation to offer, and on the basis of 
the allegations, so admitted and substantiated,” was authorized 
to conclude that his retention in the service was not clearly con- 
sistent with the interests of national security (J-A. 110-111) 
and to decide that his conduct warranted a discharge of no 
higher grade than “general.” That isa matter of ordinary rea- 
son; the man in a position of trust who refuses to explain ap- 
parent derelictions from duty can hardly expect that unfavor- 
able inferences will not be drawn.” 

The questions put to appellant, both in the Forms 98 and 
398 and in the interview (J-A. 60) and in the Letter of Allega- 
tions were, therefore, within a legitimate field of inquiry. 
Petitioner was warned that a failure to answer or explain might 
be held against him. Since he elected not to explain or refute 
the inquiries, he had to bear the consequences, including the 
inferences properly to be drawn from his conduct and attitude. 
See Mahler v. Eby, 264 U.S. 32, 42; Jimenez v. Barber, 235 F. 
2d 922, 924 (C.A. 9), certiorari denied, 355 U-S. 903. And see, 
Jimenez v. Barber, 252 F. 2d 550, 553 (C.A. 9). 


* The text of 5210.9 may be found in Government Security and Loyalty 
(Bureau of National Affairs), Vol. IT, 31: 51 et seq. 

He had been advised that failure to explain or refute the allegations 
might be considered “gn admission by you of any matter to which a respon- 
sive reply is not made and an acceptance of all derogatory inferences flow- 
ing therefrom” (J.A. 60-61). 

» «J? he had an explanation he should have made it.” Sisto v. Civil Aero- 
nautics Board, 86 U.S. App. D.C. 31, 88, 179 F. 2d 47, 54. 
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II. The action of the Secretary was within his constitutional 
authority a 


Appellant’s argument on constitutionality (Br. pp. 10-16) 
appears to be built around two assumptions. One is that the 
proceeding before the Army Board of Inquiry and the Board 
of Review was some sort of a criminal proceeding. The second 
assumption is that appellant has suffered damage, in regard 
to which he is entitled to protection or relief in the courts. 

We submit that neither assumption is sound. 


A. Appellant has shown no cognizable damage 

Appellant starts this part of his argument by asserting that 
AR, 604-10 and the proceedings thereunder pinned on him the 
“badge of infamy” of disloyalty (Br. p. 11). To say the least, 
this is a ‘rhetorical overstatement. The type of discharge the 
Army finally gave him was DD Form 257a—“General—under 
honorable conditions.” See J.-A. 137. An example of that type 
of discharge is reprinted in this Court’s opinion in'the Harmon 
case, at page 616 of 243 F. 2d* Nothing in the language of 
the certificate “under honorable conditions” can be construed 
as a finding of disloyalty or of Communist affiliation. The 
most that can be said is that a General Discharge gives rise to 
the inference that the recipient did not ‘measure up to the 
more exacting standard for an Honorable Discharge. 

Theoretically there is a “margin of value” between an 
Honorable Discharge and a “General (under honorable con- 
ditions)”. Likewise, there is a “margin of value” between a 
mark of A and one of B or C on a school examination, but it 
does not follow that the recipient of: the B or C has suffered 
damage of which the courts will take cognizance: ‘ Gradations 
and distinctions occur in life in a multitude of ways and con- 
nections, but few of them give rise to “cases and controversies” 
justiciable in the Federal courts." 

™«T[TJhere is no connotation of dishonor in a general discharge which 
expressly recites that it is ‘under honorable conditions’.” Ives v. Franke, 
No. 14956, C-A.D.C., September 17, 1959. 

* Appellant states (Br. p. 11) that all draftees are promised honorable 
discharges. To promise, and even more, to give Honorable Discharges to 


everyone leaving the military service would debase the term and drain it 
of all meaning. 
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On the facts ofthe case appellant failed to show ‘any real 
damage: Not ‘having been’ found to be ‘disloyal or a Com- 
munist, he has not been “defamed” within Jowut Anti-Fascist 
League v. McGrath, 341 US: 123, 139. Actording to his com- 
plaint appellant’has been deprived of “opportunities” and has 
lost “property rights” (J.A. 7). But as far as Federal Vet- 
erans’ benefits go, the General Discharge entitles him to “full 
rights and benefits” (J-A. 138), so there is no loss there. In 
California, of which appellant is a citizen and resident, the 
situation is the same for state benefts* - Whether appellant 
will suffer any detriment in a search for private employment 
is altogether a matter of speculation. 


B. There was no denial of due process.of law (Fifth, Amendment) 


Appellant relies heavily upon the recent decision in Greene 
vy. McElroy, 360 US. 474 (Br. 11), and ‘argues that that 
ease voided any procedure which denies the right of confronta- 
tion and the right to cross-examine opposing witnesses. But 
Greene did not state any such rule as a doctrine of ‘constitu- 
tional law; it went on the facts of the particular case and the 
construction of the regulations and orders involved. Certainly 
it did not attempt to lay down a broad requirement that any 
governmental action which might prove detrimental to an in- 
dividual must be taken only after. confrontation ‘and cross- 
examination.“ ; 

One difficulty with appellant’s argument, as we have indi- 
- cated (supra, p. 16), is that he seems to assume that the pro- 
ceeding leading up to his discharge was a criminal prosecution 
for an “offense,” that it was what he terms a “criminal military 
law” case (Br. p. 15), and that it represented an attempt by 
the Army to’ extend its “criminal law” to cover civilians. 

As forthe matter of “penalty” or “punishment”, it is clear 
that the action of the Secretary was not intended to, and did 


* See Appendix B, infra, p. 27, letter to J. Walter Yeagiey, from State 
of California Department of Veterans’ Affairs, dated April 23, 1959. The 
name designated as Davis, Neil Forrest with Army Serial No. 56067987 is 
the appellant here. 

The Lioyd-LaFollette Act, which.has: applied to civilim employees of 
the Government for years, does not require any hearing at all. 5 USC. 
652 (a) ; 87 Stat. 555. 
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not operate as either, in the criminal law sense of the words. 
See United States v. Lovett, 328 US. 303, 315; United States 
v. Kingsley, 188 U.S. 87, 92. And since the appellant, as we 
have shown (supra, pp. 7-11), was a member of the Army on 
the relevant dates, there is no issue of military control over 
civilians. 

As to the broad issue of “due process” under the Fifth 
Amendment, the Supreme Court in Greene did not purport to 
lay down a broad rule that confrontation and cross-examina- 
tion is required in all cases. Such a rule would wipe out at 
least two well-settled lines of decision. First, appellant being 
in the military service, the due process to which he was en- 
titled, was that of military law, not the “due process” of a 
civil or criminal trial in a court. Reaves v. Ainsworth, 219 
US. 296, 304; Burns v. Wilson, 346 US. 187, 140. 

Second, the proceeding which resulted in appellant’s dis- 
charge was an administrative investigation, not a judicial pro- 
ceeding. What is due process in a particular instance depends 
upon the circumstances. Schactman v. Dulles, 96 U.S. App. 
D.C. 287, 225 F. 2d 938, 941, 943. In an administrative pro- 
ceeding what a party is entitled to is “not only the right to 
present evidence but also a reasonable opportunity to know 
the claims of the opposing party and to meet them.” Morgan 
v. United States, 304 US. 1,18. That is what appellant had. 

As we have shown earlier (supra, pp. 13-15) Congress has 
known for many years that military discharges are issued after 
two types of proceedings, administrative and trial by court- 
martial, and has approved and recognized the practice. That 
fact in itself distinguishes the case from Greene, where the 
Court in large part rested its decision on the fact that it was 
not sufficiently shown that the President or Congress had au- 
thorized or acquiesed in procedures which did not include 
confrontation and cross-examination. 

The rule for which appellant contends, that the Govern- 
ment, as represented by one of the military departments, must 
either issue honorable discharges to all and sundry or grant 
full dress trials to those who are given less than honorable 
discharges, would be what Justice Jackson termed “a doctrine 
of governmental disability.” - Dennis v. United States, 341 US. 
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494, 571. The same result would follow from the holding, 
which appellant seems to urge, that the Constitution requires 
judicial review in all such cases. No government or other 
organization could operate in such a box. 

Assuming arguendo, that there is jurisdiction to review the 
Army proceeding at all (see supra, pp- 11-12), the requirements 
of due process were met because the proceeding was conducted 
with a fairness which was reasonable in the circumstances 
presented. The appellant was advised with a reasonable de- 
gree of specificity as to what it was that he had to meet and to 
rebut. Morgan v. United States, supra; Imboden v. United 
States, 194 F. 2d 508, 513 (C.A. 6), certiorari denied, 343 US. 
957. He was accorded a full opportunity to “speak his piece.” 
United States v. Nugent, 346 US. 1, 5. 

In an administrative proceeding involving the discharge or 
dismissal of an employee of the Government, a judicial or quasi- 
judicial type of hearing with complete disclosure of witnesses 

frontation and cross-examination is not re- 
quired by the ailey v. Richardson, 86 US. App. 
D.C. 248, 182 1 US. 918; * Fried- 
man v. Schwellenbach, 8 159 F. 2d 22, 


373, 
£ fundamental fair- 


tunity to answer questions, 
offer testimony.” Dressler v. Wilson, supra. 

Tn the instant case the appellant was afforded a fair oppor- 
tunity to be heard. He was advised with particularity of 
the allegations and was furnished with a copy of the regulation 
on which the proceeding was based (J-A. 59-63). See J.-A. 108- 
134. He did not choose to deny the facts alleged, that he had 


————— 

Spuls case also held that dismissal is not punishment-in the criminal 
sense. 182 F.2d at 55. 

* Sven in litigation confidential military information may be withheld. 
United States v. Reynolds, 345 U.S. 1. 
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fitness to be retained in the Army, and it was a question his 
superiors were entitled to require him to. answer. Beilan. v. 
Board of Education, 357 US. 399, 450; Lerner v. Casey, 357 
US. 468, 475-476. See also, Adler v. Board of Education, 
342 US. 485, 49227 

The appellant declining to deny the allegations, the Army was 
entitled to take them as true, and, taking them as true, what- 
ever confidential information the Army had would not help 
the appellant.** 


C. There was no infringement of appellant’s rights under the 
ee First Amendment 


Appellant devotes a lengthy heading in his brief to raising 
questions under the First Amendment (Br. p. 12) but cites no 
authority. 

Clearly appellant’s discharge from the Army cannot operate 
as a direct restraint on his freedom to say whatever he pleases 
to say. The argument must be that the denial of an honorable 
discharge in some way operates as an indirect restraint on ap- 
pellant’s freedom of speech. But it is well established that 
@ statute (or a regulation) may be constitutional although it 
works to some degree an indirect restraint on rights under the 
First Amendment. American Communications <Ass’n v. 
Douds, 339 U.S. 382; United Public Workers v. Mitchell, 330 
US. 75, 93-95; Kovacs v. Cooper, 336 U.S. 77, 85-86; Coz v. 
New Hampshire, 312 U.S. 569, 574. The rights under the 
First Amendment are not absolute and are subject to a reason- 
able degree of accommodation to other interests, such as the 
interest of our government in its self-preservation. See Up- 
haus v. Wyman, 360 U.S. 72, 80. Congress has decided that 
the United States needs an Army, and that that Army needs 


™The Army is at least as “sensitive” an agency of the Government as 
@ school. 

* Appellant has thrown in an argument that the “statute” (presumably 
Regulation 604-10) is “vague and indefinite,” citing a criminal case, Win- 
ters v. New York, 333 U.S. 507 (Br. p. 15). The regulation on its face 
is clearly concerned with loyalty and reliability, and the standards and 
criteria stated therein were sufficiently definite. See, Opp Cotton Mills v. 
Administrator, 312 U.S. 126, 144; Yakus v. United States, 321 U.S. 414, 426; 
Silesion- American Corporation v. Markham, 156 F. 2a 798, 796 (CA. 2), 
affirmed, 332 U.S. 469. 
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reserves, so it had authority to pass statutes and authorize 
regulations to insure that the Reserve would be reliable and 
trustworthy. The purpose of the Ready Reserve is to keep 
available trained and qualified persons to fill the gaps and hold 
the line until additional forces can be raised (10 U.S.C. 262, 
infra, p. 23), and an untrustworthy reserve would be worse 
than none. ; 


IV. Appellant’s offer to resign is irrelevant 


Appellant also argues that he offered to resign if given an 
honorable discharge and that such offer’entitled him to a full- 
dress hearing, citing McTernan v. Rodgers, 113 F. Supp. 638 
(ND. Calif.). 

The only offer shown in the record appears to have been 
made orally during the hearing before the Board of Inquiry 
(J.A. 45). Acceptance of the offer to resign if given an honor- 
able discharge would appear to run counter to the provisions of 
the Secretary’s regulations, which provide for a discharge no 
higher than “General, under Honorable Conditions” (J.A. 119, 
123). That fact seems to have been overlooked by a court 
in the case appellant cites, as well as the fact that acceptance 
of appellant’s offer would be unfair to the persons who earned 
their honorable discharges. 


CONCLUSION: 
For the foregoing reasons, the judgment of the District Court 


Department of Justice, Washington 26, DC. 
DeEcemBER 1959. 


APPENDIX A 


1. The pertinent constitutional provisions are as follows: 
Articie I: 
Secrion 8. The Congress shall have the Power * * * 
* * * * e 
Toraise and support Armies, * * * 
* * * * * 
To make Rules for the Government and Regulation of 
the land and naval Forces. 
* * oe * * 
ARTICLE IT: 
Secrion 2. The President shall be Commander in 
Chief of the Army and Navy of the United States * * * 


* * * * * 


First AMENDMENT: 


Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof: 
or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble and to 
petition the Government for a redress of grievances. 


Firra AMENDMENT: 


No person shall be held to answer for a capital or 
other infamous crime unless on a presentment or indict- 
ment of a grand jury, except in cases arising in the land 
or naval forces * * * nor be deprived of life, liberty, 
or property, without due process of law * * * 

Srxxra AMENDMENT: 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the state and district wherein the crime shall 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 

(22) 
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the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have com- 
pulsory process for obtaining witnesses in his favor, and 
to have the assistance of counsel for his defense. 


2. Act of August 10, 1956, ¢. 1041, 70A. Stat. 10, U.SC., 
Title 10, § 262, provides as follows: 

The purpose of the reserve components is to provide 
trained units and qualified persons available for active 
duty in the armed forces, in time of war or national 
emergency and at such other times as the national 
security requires, to fill the needs of the armed forces 
whenever, during, and after the period needed to pro- 
cure and train additional units and qualified persons to 
achieve the planned mobilization, more units and per- 
sons are needed than are in the regular components. 


3. Act of August 10, 1956, c. 1041, 70A. Stat. 89, as amended, 
US.C., Title 10 § 1162(a) provides as follows: 

(a) Subject to other provisions of this title, reserve 

commissioned officers may be discharged at the pleasure 

of the President. Other Reserves may be discharged 


under regulations prescribed by the Secretary con- 
cerned. 
4. Act of August 10, 1956, c. 1041, 70A. Stat. 89, as amended, 
US.C., Title 10 § 1163, provides in pertinent part as follows: 
(a) soe 
(b) The President or the Secretary concerned may 
drop from the rolls of the armed force concerned any 
Reserve (1) who has been absent without authority for 
at least three months, or (2) who is sentenced to con- 
finement in a Federal or State penitentiary or correc- 
tional institution after having been found guilty of an 
offense by a court other than a court-martial or other 
military court, and whose sentence has become final. 
(c) A member of a reserve component. who is sepa- 
rated therefrom for cause, except under subsection (b), 
is entitled to a discharge under honorable -eonditions 
unless— 
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(1) he is discharged under conditions other than 
honorable under an approved sentence of a court- 
martial or under the approved findings of a board of 
officers convened by an authority designated by the 
Secretary concerned; or 

(2) he consents to a discharge under conditions other 
than honorable with a waiver of proceedings of a court- 
martial or a board. 

5. Act of August 10, 1956, c. 1041, 70A. Stat. 116, US.C., 
Title 19, § 1552, provides in pertinent part as follows: 

(a) The Secretary of a military department, under 
procedures established by him and approved by the 
Secretary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
ment when he considers it necessary to correct an error 
or remove an injustice. * * * Except when processed 
by fraud, a correction under this section is final and 
conclusive on all officers of the United States. 


6. Act of August 10, 1956, c. 1041, 70A. Stat. 220, USC., 
Title 10, § 3811, provides as follows: 

(a) A discharge certificate shall be given to each law- 
fully inducted or enlisted member of the Army upon 

(b) No enlisted member of the Army may be dis- 

charged before his term of service expires except— 

(1) as prescribed by the Secretary of the Army; 

(2) by sentence of a general or special court-martial; 
or 

(3) as otherwise provided by law. 

7. Section 301 of the Servicemen’s Readjustment Act of 
June 22, 1944, c. 268, 58 Stat. 286, as amended, U.S.C. (Supp. 
V), Title 38, 693h,* provides in pertinent part as follows: 

° The Secretary of the Army, * * * after conference 
with the Administrator of Veterans’ Affairs, [is] au- 
1By Public Law 85-857, 18(v) (2), September 2, 1958, 72 Stat. 1267, this 


section, with minor modifications, was codified as U.8.C., Title 10, 1553 and 
became effective January 1, 1959. 
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thorized and directed to establish in the Army, * * * 
[board]. of review composed of five members * * * 
whose duties shall be to review, on [its] own motion or 
upon the request of a former officer or enlisted man or 
- woman *.* * the type and nature of his discharge or 
dismissal, except a discharge or dismissal by reason of 
the sentence of a general court martial. Such review 
shall be based upon all available records of the service 
department relating to the persons requesting such 
review, and such other evidence as may be presented by 
such person. Witnesses shall be permitted to present 
testimony either in person or by affidavit and the person 
requesting review shall be allowed to appear before 
such board in person or by counsel: * * * Such board 
shall have authority, except in the case of a discharge 
or dismissal by reason of the sentence of a general court 
martial, to change, correct, or modify any discharge or 
dismissal and to issue a new discharge in accord with 
the facts presented to the board. The Articles of War 
and the Articles for the Government of the Navy are 
amended to authorize the Secretary of the Army, * * * 


to establish [a board] of review, the findings thereof to 
be final subject only to review by the Secretary of the 
Army, eon 


8. Section 4(d) of the Universal Military Training and 
Service Act of 1948, c. 625, 62 Stat. 604, as amended, USL., 
Title 50, App. (Supp. V) 454(d) (1), (1946 ed.) provides in 
pertinent part as follows: 

Each person who hereafter and prior to the enact- 
ment of the 1951 Amendments to the Universal Mib- 
tary Training and Service Act [June 19, 1951], is in- 
ducted, enlisted or appointed * * * and serves for 2 
period of less than three years in one of the armed forces 
and meets the qualifications for enlistment or appoint- 
ment in @ reserve component of the armed force in 
which he serves, shall be transferred to a reserve com- 
ponent of such armed force, and until the expiration of 
a period of five years after such transfer, or until he is 
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discharged from such reserve components, whichever 
occurs first, shall be deemed to be a member of such 
reserve component and shall be subject to such addi- 
tional training and service as may now or hereafter be 
prescribed by law for such reserve component: wi 

The National Security Act of 1947, c. 343, 61 Stat. 
495, 500, section 202(a) (1) (2) as modified U.S.C. Title 

_5, $171 (a) and (b) provides in. pertinent part as 
follows: 

(a) Appointment. There shall be a Secretary of 
Defense, who shall be appointed from civilian life by 
the President, by and with the advice and consent of 
the Senate: Provided, That a person who has within 
ten years been on active duty as @ commissioned officer 
in a Regular Component of the armed services shall not 
be eligible for appointment as Secretary of Defense. 

(b) Principal assistant to President; control of 
Department of Defense. The Secretary of Defense shall 
be the principal assistant to the President in all mat- 
ters relating to the Department of Defense. Under the 
direction of the President, and subject to the provisions 


of this Act, he shall have direction, authority, and con- 
trol over the Department of Defense. 


APPENDIX B 
SraTE OF CALIFORNIA 
DEPARTMENT OF VETERANS AFFAIRS 
1227 O Street, Sacramento 7, California 


P.0. Box 1559 
Apri 23, 1959. 
Mr. J. WALTER YEAGLEY, 
Acting Assistant Attorney General, 
Internal Security Division, 
United States Department of Justice, 
Washington, D.C. 


(Attention: Mr. Oran H. Waterman, Acting Chief, Civil 
Section.) 


Re: Neil F. Davis v. Wilber M. Brucker, Secretary of the Army 
(USD.CD.C.), Civil Action No. 2959-58 


Dear Sir: We are in receipt of your letter of April 21, 1959 
asking whether or not Neil F. Davis, above named, has been 
denied veterans benefits by the State of California. 

You did not give Mr. Davis's serial number. However, we 
do not find denial of Neil F. Davis to rights. We do find ap- 
proval of veterans’ rights to: Davis, Neil Forrest, Army Serial 
No. 56067937; Davis, Neil, Army Serial No. 39403785. 

Section 980 of the Military and Veterans Code of the State of 
California gives exclusions to benefits and, among other things, 
provides: 

This chapter does not include: 

(a) A person who was separated from such forces 
under other than honorable conditions. 
Very truly yours, 


(S) Stuart McHafte, 
Sroart McHarriz, 
Attorney. 
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Secretary of the Army, 


Defendant-Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


REPLY TO APPELLEE'S COUNTERSTATEMENT 
(Brief, p. 1) 


Appellee's counterstatement of the case fails to note that the in- 


terrogation of appellant alleged in the letter of allegations is 


therein 


averred to have taken place on September 29, 1956, the day after his 
honorable separation from active duty and transfer to the inactive re- 


serve. In other words, this interrogation is not charged to 


have oc- 
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curred while appellant was on active duty. This counter statement in a 
footnote at the bottom of page 2 claims that because of the holding in 
Harmon v. Brucker, 355 U.S. 579, the allegation that appellant was a 
functionary in 1947 in an organization cited in 1947 and 1948 as a com- 
munist-front by the Attorney General of the United States was not given 


any consideration by the Army in its final evaluation of appellant's serv~- 


ice record. If this is so, nothing in the record supports this claim. 


This counterstatement recites the fact that the Army called no 
witnesses in the Field Board hearing. This is correct. Appellee then 
states that appellant, through his counsel, "expressly declined to make 
any attempt to refute allegations against him and introduced no evidence 
in his own behalf." However, it should also be noted that the reason 
and ground for this refusal by appellant was stated by him at the Field 
Board hearing to be based upon the denial of confrontation, right of cross~- 
examination and access to the confidential or classified file. 


REPLY TO APPELLEE'S SUMMARY OF ARGUMENT 


It is important to note that the appellee asserts that his action is 
supported by supposed activities and conduct of appellant while he was 
in the inactive reserve as well as while he was on active duty. In short, 
appellee here contends, and throughout his brief, that appellant was not 
a ‘civilian’ after his transfer to the reserve. It is appellant's conten- 
tion that once transferred to the reserve he was a "civilian", free of 
Army control except for the only strings enumerated by appellee, viz., 
reporting changes of address, physical examinations and ineligibility for 
employment by a foreign government or of any concern wholly or partly 
controlled by a foreign government without the approval of appellee. 
(See Appellee's brief, pp. 8, 9, for this statutory control.) 


This summary incorrectly represents that it was proven that ap- 
pellant lied to his superiors, made misrepresentations in official records, 
both on active duty andin the reserve. He is also said to have refused 
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to answer relevant questions. The questions were not relevant. If 
relevant, he had no duty to answer. Inshort, appellee argues that 
while the Harmon decision barred him from considering appellant's pre- 
induction life in evaluating his service record, that he was nevertheless 
entitled to require appellant to disclose his pre-induction life. | More- 
over, without any evidence to support him, he has decided that appellant 
lied about his pre-induction life. Then, too, appellee argues even after 
appellant was transferred to the inactive reserve that he could again 
demand a disclosure of his pre-induction life and, again without any 
evidence, decide that appellant lied about it again. Finally, appellee 
claims that while appellant was in the inactive reserve that he could force 
him to discuss with the Army appellant's opinions. These findings by 
appellee against appellant are claimed by appellee to be justified because 
appellant elected not to answer questions. Appellee's argument that his 
action is not subject to judicial review is destroyed by Harmon v. Brucker, 
supra. 
Appellee's brief states that "As a soldier he was under obligation 
to answer truthfully questions of his superiors relevant to. . . . mis- 
representations he made in official records, while on active duty and in 
the Reserve, . . . . (which) were properly taken into account as part 


of his service record for purposes of discharge." (Brief, p. 5) Again 


appellee says that "When appellant as a soldier falsely and improperly 
responded to the inquiries, the Secretary rightly considered that conduct 
in evaluating his military record for purposes of appropriate final dis- 
charge." (Brief, p. 7) Appellee also says that he "properly took these 
allegations (of falsification of official documents ) as true because appel- 
lant did not deny them and refused to make any effort to explain them 
... .' (Brief, pp. 7, 8) Later appellee states that 'When| appellant 
falsified Forms DD 98 and 398 . . . . he furnished cause (even if such 
cause did not already exist) for the initiation of action under that (The 
Military Personnel Security Program) regulation." (Brief, p. |15) 
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The record shows and appellee concedes that the Army called no 
witnesses against appellant in the Field Board of Inquiry hearing. (Brief, 
p. 3) Since the record likewise shows without contradiction, appellee's 


brief ought to have also conceded that at the Field Board hearing appel- 


lant objected to the receipt in evidence of the confidential or classified 
file and to the denial of his right of confrontation and examination of the 
witnesses upon whom the appellee depended. (See Appellant's Opening 
Brief, pp. 4, 5, for these objections, the grounds therefor and the denial 
of these rights and the references to the Joint Appendix appearing there.) 
Consequently appellee never established either (1) that appellant signed 
the documents in question or (2) that they were false. 


I. 


REPLY TO APPELLEE'S POINT THAT "THE SECRETARY 
OF THE ARMY PROPERLY DETERMINED THE TYPE OF 
APPELLANT'S DISCHARGE UPON HIS RECORD OF BOTH 
ACTIVE AND RESERVE SERVICE IN THE ARMY." (Brief, p.6) 


A. Contrary To Appellee's Claim The Harmon case 
Helps Appellant. (Brief, p. 6) 

Appellee agrees that Harmon v. Brucker, 355 U.S. 579, holds that 
pre-induction activities are not to be taken into account in determining 
the type of discharge. However, So appellee argues, since appellant 
made false statements, both while in active service and while in the 
Reserve, concerning his pre-induction activities that the less than hon- 
orable discharge was, therefore, properly issued. By this sophistry, 
appellee while forced to concede the Harmon rule proceeds to nullify it. 
The premises here advanced by appellee are that appellant (1) made 
statements concerning his pre-induction activities; (2) that these state- 
ments were false; and (3) that the Army had the authority to ask him, 
both while he was on active. duty and while he was in the inactive Reserve, 
about his pre-induction activities. 
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The first two premises are not valid because there is no evidence 
either that he made the statements or, if he did, that they were false. 
Appellant was denied access to the evidence. He was likewise|denied 


confrontation and cross-examination. This being so, military due pro- 
cess was violated. Military due process demands that military person- 
nel be protected from the crude injustices of a trial so conducted that it 
becomes bent on fixing guilt by dispensing with rudimentary fairness, 
rather than finding truth through adherence to those basic guarantees 
which have long been honored by military courts as well as civilian courts 
- a responsibility resting on the appellee precisely as it does on federal 
courts. (Burns v. Wilson, 346 U.S. 137) 


The last premise is likewise invalid. Since the Army was forbid- 
den by the Supreme Court in Harmon, supra, to search the soldier's pre- 
induction life to evaluate the type of discharge it cannot evade this com- 
mand by attempting to obtain entrance to it through the device of demand- 
ing this information and then charging, truthfully or falsely, that the in- 
formation furnished is false. Appellant refused to accede to this eva- 
sion of the Harmon rule either by admission or denial concerning his pre- 
induction life, insisting instead that the Army at least obey the rule an- 
nounced by Burns, supra, in its violation of the rule of Harmon. But 
even if it be assumed appellant made the statements and that they were 
false, the Army's position is not thereby vindicated because, in the light 


of Harmon, these statements were not material. 


The last leg of the Army's defense of its instant action is that ap- 
pellant, while an inactive reservist, refused to discuss his political 
opinions. In reply to appellant's challenge that the Army show a statute 
authorizing their agents to compel him to state his opinions while he was 
an inactive reservist, the Army's only reply is to point to statutes re- 
quiring a reservist to respond to limited peacetime and wartime active 
service calls, to report changes of address, to submit to physical exam- 
inations and to obtain the Army's approval for certain employment and 
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other information, having no relation whatsoever to the state of his mind 
or expressions he may have made on political subjects or any other 
subjects. Except for these limited purposes, an inactive reservist is 
free of Army control, until called pack for training or service. 


Plainly, the Army must be required to show a statute, which it has 
not done, commanding an inactive reservist to disclose his opinions of 
the Army and of political matters before he can be punished by the is- 
suance of a less than honorable discharge. 


The Army's reach for power here over the civilian lives of millions 
of inactive reservists is nearly incredible. If the Congress intended 
that the inactive Reserve should be regarded as no more than an Army 
component of soldiers allowed to live and eat at home, buy and wear 
their own civilian clothes, earn their living in private employment and 
to remain accountable to military superiors for their views, subject at 
all times to military evaluation of their First Amendment rights, it would 
have long since saidso. The Congress has enacted no such statute. 


B. Reply To Appellee's Point That "During The 
Period Of Time Covered By His Discharge Ap~- 
pellant Was In The Army And Subject To The 


Authority Of The Secretary." (Brief, p. 7) 

In this part of his brief, appellee exposes his futile attempt to 
evade the Harmon rule and proves appellant's claim that in defiance of 
that edict of the Supreme Court he here attempts to pry open appellant's 
pre-induction life for the purpose of determining the type or grade of his 
discharge. 


Appellee discloses this abortive attempt by asserting that his ques~- 
tions as to appellant's alleged pre-induction membership in an associa- 
tion listed by the Attorney General as a Communist-front were authorized 


(Brief, p. 10). But he said earlier in his brief that pre-induction con- 


duct was not taken into account by him in his final decision as to the type 
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of discharge (Brief, p. 7, footnote 3) and even before then he agreed 
that Harmon held that appellee was without authority to consider pre- 
induction activities in determining the type of discharge (Brief, p. 6). 


All this being so, it can be assumed that appellant's statement 
falsely denied pre-induction activities and nevertheless this cannot be 
used by appellee to justify his action for the reason that these statements 


were not material to any statutory duty of appellee. 


In short, appellee reasons, to repeat, in this fashion: the Supreme 
Court says the Army cannot take pre-induction activities into account in 
determining the type of discharge. Hence this period of the soldier's 
life is closed to the Army; but the Army will ask him about his pre- 
induction life and if he answers he will be charged, correctly or incor~- 
rectly, with falsity. If he refuses to answer the charge of falsity unless 
he is given access to the evidence and accorded confrontation and cross- 
examination, he will be found guilty. If he answers the charge of falsity, 
the Army has extracted the information which Harmon says it has no right 
to obtain. 


C. Reply To Appellee's Point That "Appellant's 
Transfer From Active Service Did Not Take 


Him Out Of The Army." (Brief, p. 10) 
Until called back to active duty for the statutory limited peacetime 
training or war service, the reservist, as already pointed out with the 
| 
exceptions noted, goes his own civilian way, earning his own living, vot- 


ing for the candidates and platforms of his own choice, supporting or op- 


posing appraisals of the Army and the Government and beholden to no 
Army officer. If he chooses to tell the Army what he thinks of it or 
refuses to do so during this period, it is his choice to make. If he 
desires to express a political opinion he does not need Pentagon permis- 
sion. That is to say, he is a free American citizen with the same First 
Amendment rights as all other citizens and the Congress has enacted no 
statute which takes away from this class of citizens, inactive reservists, 
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their First Amendment rights or in any fashion diminishes them. The 
points of contact between the Army and the inactive reservist, aside 
from 2 call back to peacetime or wartime duty, are meager and solely 
for the purpose of enabling the Army to maintain an inventory of person- 
nel. The inactive reservist cannot force his way into either peacetime 


or wartime service. The imperative demands of the Harmon rule that 


the door to the soldier's pre-induction life must be kept closed nullifies 
anything said by the cases cited by appellee on page 10 of his brief to sup- 
port the contention, which he must make to defend his instant action, that 
he had the authority to ask the questions he asserts he asked. The point 
here being answered amounts to nothing more than a reiteration of appel- 
lee’s previous claims. But it is shown here to have a significance far 
beyond the case at bar since it is a reach for power by the Army which 
the Constitution fears and which the founding fathers determined to guard 
against. This reach for power needs to be struck down here and now. 
Appellant rests his answer to this attempted usurpation upon the same 
position he advanced in his opening brief: 


The untenable nature of the Army's claimed 
residual jurisdiction for loyalty-security purposes 
is evidenced by two recent cases, where the Su- 
preme Court considered 'the role of the military 
under our system of government.’ (Reid v. Covert 
and Kinsella v. Krueger, 353 U.S. 1, 3 (1957)) 

The Court used this stern language: "The tradi- 
tion of keeping the military subordinate to civilian 
authority may not be so strong in the minds of this 
generation as it was in the minds who wrote the 
Constitution.’ (Id., at p. 23) 'The generation that 
adopted the Constitution did not distrust the mili- 
tary because of past history alone.' (Id., at p. 27) 
‘And those who adopted the Constitution embodied 
their profound fear and distrust of military power 
* * * in the Constitution and its Amendments. 
Perhaps they were aware that memories fade and 
hoped that in a way they could keep the people of 
this Nation from having to fight again and again 
the same old battles for individual freedom." 

(Id., at p. 29)" 


Il. 


REPLY TO APPELLEE'S POINT THAT "THE DISTRICT 
COURT DID NOT HAVE JURISDICTION TO REVIEW THE 
ACTION OF THE SECRETARY." (Brief, p. 11) 


The short answer to this contention of appellee is that here, as in 


Harmon, he acted in excess of his powers ina thinly disguised effort to 
frustrate that holding. His whole case rests on his assertion that in 
determining the type of discharge he has the authority, disguised as a 

lie detector test, to consider pre-induction activities and that he has 
likewise been empowered, in making that decision, to evaluate the political 
opinions of civilian inactive reservists, or, more accurately, to evaluate 
the reservist's refusal to discuss these matters with his agents. It is 
submitted that appellant's case is squarely within the rule of Harmon and 
that the District Court did have jurisdiction to review the action of appel- 
lee. Here, as in Harmon, he exceeded his powers. 


\ 


A. Reply To Appellee's Point That ''The Secretary 
Was Authorized By Statute To Fix The Type Of 


Appellant's Discharge." (Brief, p. 12) 
Appellee here offers a curious combination of several truisms with 
a bold grasp for power which the Congress has not given him, to which 
he adds a militaristic concept that accusation is guilt. 


The truisms he spells out are the statutes creating the Department 
of Defense and the Congressional delegation of authority for the discharge 
of soldiers. The same legislation was, of course, within the ken of the 
Supreme Court in Harmon and it was nevertheless there held that the 
Army exceeded its power. The grasp for power which the Army here 
displays is the assertion that it can require a civilian inactive reservist 
not only to discuss his political views but it can apply, a militaristic 
yardstick to his refusal todoso. This is a frontal attack on the tradi- 
tional constitutional imperative that the military must be kept subordinate 
to civilian authority. 
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Finally appellee's concept that accusation is to be equated with 
guilt and refusal to divulge thoughts with an admission of culpability 
underscores the historical profound distrust of the generation that adopted 
the Constitution for the military, now as in the past avid to destroy indi- 
vidual freedom. 


Ii. 

REPLY TO APPELLEE'S POINT THAT "THE ACTION OF 

THE SECRETARY WAS WITHIN HIS CONSTITUTIONAL 

AUTHORITY." (Brief, p. 16) 

The preamble following this point in appellee's brief asserts that 
the Army did not damage appellant by refusal of an honorable discharge. 
Moreover, so he says, the security proceeding which produced this re- 
fusal was not a.criminal trial and hence, so he must be understood to 
claim, he is the sole judge of fair procedure and need pay no attention to 
the demands of rudimentary fairness and is entitled to impose injustice 
unfettered by the judiciary. He tries to shore up this position by invent- 
ing the concept of "administrative investigation." (Brief, p. 18) Heis 
forced to this extreme by the inescapable inference of his argument that 
since this security proceeding was not a criminal trial it must then be 
an administrative hearing, but since, even in this kind of adjudicatory 
process he is obliged to act with rudimentary fairness, which he did not 
do, all that is left to him is to fabricate the structure of “administrative 
investigation” - where, under his rules, accusation is guilt and refusal 
of a civilian to talk to the Army is an offense under the Army security 
program. Neither position is valid. 


A. Reply To Appellee's Point That "Appellant Has 
Shown No Cognizable Damage." (Brief, p. 16) 


The short answer to this claim is that the Supreme Court in Harmon 
and Abramowitz, 355 U.S. 579, took cognizance that a less than honorable 
discharge caused damage to the soldier. This is shown by the fact that 
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both these soldiers, like appellant, were originally issued undesirable 
discharges; Harmon while on active duty and Abramowitz while a reserv- 
ist. Both discharges were changed during administrative review to 
general discharges under honorable conditions. Both soldiers were in 
this category when the cases reached the Supreme Court. Both soldiers 
received honorable discharges as a result of these decisions. | It is in- 
credible that the Supreme Court could have struck so severe a |blow at 
the Army security program if the actions it was reviewing, and reversed, 


were without cognizable damage to the soldier victim. 


B. Reply To Appellee’s Point That "There Was No 
Denial Of Due Process Of Law (Fifth Amend- 
ment). (Brief, p. 17 

Once again appellee rests his argument on the contention that guilt 


was shown by appellant when he refused to deny the claims of falsifica- 


tion unless confronted by the witnesses and that his guilt was also shown 


By his refusal to discuss his political opinions. 


More than that, appellee, it is submitted, impales himself on the 
horns of a dilemma. First, so he says, appellant was in the military 
service at all times referred to in the security proceeding, particularly 
after his honorable separation from active duty. 


This position obliges him then to concede that appellant was entitled 
to military due process. But, according to Burns, supra, a case he 
cites, military due process protected appellant from his crude injustices 
which dispensed with rudimentary fairness and transgressed those basic 
guarantees "long recognized by military courts as well as civilian courts." 
What cruder injustice could there be than to deny the accused, |for that 
was the role of appellant, confrontation and cross-examination? 


To escape being impaled on this horn, appellee moves to] the claim 
that such a crude injustice is converted to legality by changing jthe name 
and nature of the security proceeding to ''an administrative investigation." 
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This alchemy cannot be allowed to frustrate either statute or Constitution. 


Appellee next cites a hatful of cases dealing with administrative 
termination of the hiring of federal and state civil employees. The dif- 
ference between civil employees and soldiers is not much more than the 
difference between day and night. The civil employee enters govern- 
ment voluntarily, freely accepting the contract framed by statute, 
tendered to him. The inductee on the other hand has the statutory 
“contract” of service imposed on him. Of course, he has a kind of free 
choice. He may reject induction, which signifies acceptance of the 
"contract", and thus choose prison. The cases thus cited then have no 
application here. 


C. Reply To Appellee's Point That "There Was No 
Infringement Of Appellant's Rights Under The 
First Amendment." (Brief, p. 20 
Appellee here offers the specious argument, founded upon his un- 
warranted assumption that appellant was an untrustworthy reserve, that 
this is a case which calls for the Army's restriction of First Amendment 
rights. Whatever value the cases cited by appellee under this point may 
have, each of them is bottomed upon a statute. Once again, then, the 
Army confronts itself with its failure to point to a statute which justifies 
the First Amendment restraints which it seeks to impose. 


Iv. 


REPLY TO APPELLEE'S POINT THAT "APPELLANT'S 
OFFER TO RESIGN IS IRRELEVANT." (Brief, p. 21) 


The restraints and transgressions of constitutional rights which the 
Army here seeks to justify are founded upon the so-called demands of 
security. The Army argues that security justifies nullification of the 
soldier's constitutional and statutory protection. But the need for these 
violations, which the Army says it requires, disappears when the soldier 
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| 
offers, as he does here, to resign from the Reserve, if given an honor- 


able discharge, to which he is entitled by his military record'down to 
that point. But if the Army chooses to reject his offer, then it must 
give him his due process hearing, as McTernan v. Rodgers, (1953) 

USDC ND Calif. S.D. 113 F. Supp. 638, holds. 


CONCLUSION | 


For all of which, it is respectfully submitted that the judgment of 
the District Court should be reversed. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


Whether appellee had jurisdiction, power or authority to promul- 
gate a regulation whereunder he issued appellant an undesirable dis- 
charge from the inactive Army Reserve, (later changed to a general 
discharge? in the course of appellant's exhaustion of his administrative 


remedies) where he was inactive, and to which he had been transferred 


by operation of the law for a four year term” upon his honorable sep- 


aration from his two year active duty obligation under the Universal 
Military Training and Service Act of 1948° upon unsworn charges by 
undisclosed informers that three years prior to his induction, when he 
was 19 years old, he was 2 member of an organization listed by the 
Attorney General and cited by Congressional and State Commhittees on 
Un-American Activities and of an unnamed revolutionary organization, 
that in the month preceding his honorable separation he falsely denied 
such membership and repeated this false denial some 3 years later and 
that while an inactive reservist he refused to discuss his opinions con- 
cerning the Army, communism and Russia, claimed by appellee to be 
supported by a secret, undisclosed file to which appellant was denied 
access and the right of confrontation and cross-examination, over 
appellant's objections, appellant having offered to resign if given an 
honorable discharge. 


If so, is this regulation constitutionally infirm on its face and as 


applied to appellant ? 


z This type of discharge being less than honorable is adverse, see Harmon v. 
Brucker, 100 D.C. 190, 243 F. 2d 613, 616 for text and dissent, p. 625, 626, 


for effect. 
| 


2 armed Forces Act of August 10, 1956, 10 U.S.C. 651. 


3 6. 625, Title I, 62 Stat. 604, 50 U.S.C. App. 451. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


Appellee Was Without Jurisdiction, Power Or 
Authority To Issue Appellant Any Type Of Dis- 
charge From The Army Reserve, Except One 
Based Solely Upon His Honorable Active Duty 
Military Record As An Inductee. 


Appellee Was Without Jurisdiction, Power Or 
Authority To Promulgate The cereal Per- 
sonnel Security Program 


Appellee Was Without Jurisdiction, Power Or 
Authority To Promulgate The Military Per- 
sonnel Security Program (Army Regulation No. 
604-10) Under Which He Denied Appellant Over 
His Objections, (A) Access To The Secret, 
Confidential File Claimed By Appellee To Sup- 
port The Issuance By Him To Appellant Of An 
Adverse Discharge From The Reserve And; 
(B) Denied Him Confrontation And Cross- 
Examination Of The Witnesses Used Against 
Him, In The Administrative Nd, 
Thereunder . : . 


Said Regulation On Its Face And As ocak To 
Appellant Is (A) Violative Of The First Amend- 
ment, As An Abridgment Of Freedom Of Speech, 
Opinion, Press, Belief And Peaceable Assembly; 
Violative Of The Fifth Amendment As A Denial 
Of The Right Of Confrontation And Cross-Exam- 
ination Of Adverse Witnesses, Deprivation Of 
Liberty And Property Without Due Process And 
Further Violative Thereof By Reason Of The 
Fatally Vague, Indefinite, Ambiguous And 
Formless Character Of Its Criteria And The 
Proceedings Thereunder : : 


Having Offered To Resign If Given An Honorable 

Discharge At The Inception Of The Security Pro- 
ceeding, Appellant Was Entitled To A Full Hear- 
ing In The Security Proceeding 54 Cee 


CONCLUSION 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order and judgment entered May 26, 
1959, by the United States District Court for the District of Columbia 
granting appellee's cross-motion for summary judgment and denying 
appellant's motion for judgment on the pleadings and for summary 


judgment. 


Jurisdiction of the District Court was invoked under Harmon Vv. 
Brucker and Abramowitz v. Brucker, 355 U. S. 579, 2 L. ed. 503, 78 S. 
Ct. 433, reversing 100 App. D.C. 190, 256, 243 F. 2d 613, 834. 
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This Court has jurisdiction under Title 28, Section 1291 of the 
United States Code. 


The pleadings which show the existence of jurisdiction are the 
complaint (J.A. 3) and the answer (J.A. 67). 


STATEMENT OF THE CASE 
The complaint alleged and the answer admitted: 


Appellant, a resident of the State of California, was born in Santa 
Ana, California, February 1, 1928; appellee at all times mentioned here- 
in has been and now is Secretary of the Army of the United States (Com- 
plaint, par. 1, J.A. 3); (the answer (J.A. 67) is addressed to the com- 
plaint by correspondingly numbered paragraphs). 


On September 29, 1950, appellant was inducted; on September 28, 
1952, he was honorably separated from active duty and transferred to 
the Ready Reserve, United States Army Reserve. (J.A. 3) 


On May 4, 1956, Department of the Army, Office of the Adjutant 
General (J.A. 3), purporting to act under the Military Personnel Security 
Program (Army Regulation No. 604-10; J.A. 108, et seq.), triggered this 
security proceeding by delivering to appellant two documents, one called 
letter of allegations (J.A. 59) and the other summary of information 
(J.A. 62). The first of these documents, after a preliminary reference 
to A R 604-10 (J.A. 59), the security regulation, recited that the Army 
possessed information furnishing reason to believe that appellant's 
retention in the Army Establishment "may not be clearly consistent with 


the interests of national security.” (J.A. 60) 


The second of these documents, the summary of information, 
related that an investigation which began 17 January and ended 29 Sep- 
tember, 1955, on appellant disclosed certain information. (J.A. 62) If 
these two documents are regarded as a complaint or accusation, the 
supposed “activities, associations and circumstances which may be 
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considered as establishing reasonable grounds for discharge in the 
interest of national security” obscurely described therein, may be 


paraphrased to say as follows: 


1) It was reported that in 1947, three years before he was in- 
ducted, appellant "was vice-president of the Fighting 69th (YA) 
[probably Young Adults] Club, American Youth for Democracy (AYD) 
(J.A. 62), American Youth for Democracy (being) cited by Attorney 
General 1947, 1948; Special Committee on Un-American Activities 
1944; Congressional Committee on Un-American Activities 1947; 
California Committee on Un-American Activities 1947." (J.A. 63) 


2) Appellant materially falsified official documents when execut- 
ing Army forms dated 15 August 1952, the month preceding his honor- 
able separation from active duty, and 13 March 1955, more than two 
years after his honorable separation, by failing to list "your |affiliation 
with the American Youth for Democracy. See Paragraph b and c of the 
Summary of Information." 


Paragraph b of the summary asserts that on an undated Army 
certificate he "claimed 'none' with reference to any association or 
organization listed in that form. The AYD was one of the organizations 
listed therein.” (J.A. 63) 


Paragraph c of the summary mentions the same certificate dates 
set out in paragraph 2(b) of the letter of allegations but asserts that 
appellant "indicated no membership or affiliation with any organization 
which advocated the overthrow of the United States constitutional form 


of government," (J.A. 63), a charge not contained in the letter of allega- 


tions. 


In paragraph 2(c) of the letter it is stated that in September, 1955, 
appellant "refused to answer pertinent questions concerning your alleged 
previous expressions of opinion concerning the objectives of the United 
States Army and principles of the United States. See paragraph d of the 
Summary of Information." (J.A. 60) 
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Paragraph d of the summary relates that on 29 September, 1955, 
the day following the date of his honorable separation from active duty 
and transfer to the inactive reserve, appellant stated he had never be- 
longed to AYD nor to an organization called the Fighting 69th Y A Club, 
and further declined to discuss statements that he allegedly made 
regarding the United States, communism and Russia; his beliefs con- 
cerning communism; and other statements that he had allegedly made 
which indicated disaffection against the United States and the U. S. 
Army. (J.A. 63). 


On May 28, 1956, appellant replied thereto and demanded a per- 
sonal appearance before a Field Board of Inquiry; on June 20, 1956 a 
Field Board of Inquiry was appointed; on July 24, 1956, said Board 
answered in writing said reply of appellant dated May 28, 1956. (J.A. 
64) 


(There is attached to the complaint a copy of the Verbatim Record 


of the Field Board Hearing (complaint, par. 13 (J.A. 5), admitted by the 
answer, par. 13 (J.A. 69), to be a correct copy thereof.) The text of the 
letter of allegations appears at J.A. 59-62, the text of appellant's said 
reply of May 28, 1956, at J.A. 64, 65, and the text of the Field Board's 
letter of July 24, 1956, at J.A. 66, 67. 


On August 6, 1956, said Board met at Fort MacArthur, San Pedro, 
California, recessed the same day for resumption on notice to appellant; 
on September 12, 1956 said Board resumed and completed said hearing 
on notice, appellant and his civilian counsel being present before said 
Board on both of said dates. (J.A. 11, 25) 


At the Field Board hearing, no witnesses were called by the 
Army. (J.A. 29) The confidential or classified file, Exhibit 7, was 
offered, its receipt in evidence was objected to by appellee (J.A. 29) on 
all of the grounds theretofore stated (J.A. 14-24, 26, 29) which were 
stipulated to have been interposed to each Army exhibit (J.A. 26) but it 
was nevertheless received in evidence (J.A. 29). 
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Appellant objected to the security proceeding and in particular 
to the use against him of the secret, confidential file and the denial of 
confrontation and cross-examination on the following grounds; Viola- 
tive of the First, Fifth, Ninth and Tenth Amendments; deprivation of 
property rights without due process of law, fatally vague and obscure 
terms and allegations of the regulation and letter of allegations (J.A. 
14) and other grounds (J.A. 15-24). 


The Army stated it based its allegations on these confidential or 
classified documents, referred to as Exhibit 7 (which is a blank page in 
the record). Appellant was denied access to these documents and dis- 


closure of them to him was refused (J.A. 29). After renewing his offer 


to resign in lieu of the security proceeding if given an honorable dis- 
charge and refusal of this offer (J.A. 45), appellant declined to call 
witnesses or to testify himself, pointing out that he had been denied 
access to the confidential or classified file (J.A. 50), having previously 
futilely demanded confrontation and the right of cross-examination 
(J.A. 14, 19). 


On April 2, 1957 an undesirable discharge was issued appellant 

(J.A. 4); on May 15, 1957 he filed his application for review of said dis- 
charge with the Army Discharge Review Board requesting an honorable 
discharge in lieu of said undesirable discharge; on November 12, 1957 
said Board conducted a hearing thereon at which appellant was repre- 
sented by civilian counsel (J.A. 4); on January 14, 1958 said|Board 
decided that appellant was entitled to a discharge under honorable con- 
ditions (general) for his period of reserve service ending April 2, 1957 
(J.A. 4). 


On February 6, 1958 appellant filed with The Army Board for 
Correction of Military Records his application that an honorable dis- 
charge be issued him in lieu of said discharge under honorable condi- 
tions (general). (J.A. 4) 
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On April 14, 1958 Department of the Army, Office of the Adjutant 
General, wrote appellant substantially as follows: 


"In view of the recent Supreme Court decision, 
the Army has set up procedures for the automatic 
re-examination of all security cases which involve 
less than an honorable discharge and which took 
into account pre-induction activities. This review 
is being conducted as expeditiously as possible." 
(This letter’s reference to "The recent Supreme 
Court decision" is a reference to Harmon v. 
Brucker and Abramowitz v. Brucker, 335 U. S. 579, 
3 L. ed. 503, 78 S. Ct. 433, decided March 3, 1958.) 
(J.A. 4, 5) 


On May 22, 1958, Department of the Army, Office of the Adjutant 
General, wrote appellant as follows: 


“The case of Mr. Neil F. Davis has been re- 
viewed under the automatic re-examination pro- 
gram. It was determined that no change be made 
in the type of his discharge. In view of the fore- 
going his application for review of discharge of 
1 February 1958, has been forwarded to the Army 
Board for Correction of Military Records for con- 
sideration. ' You will be advised later of the deci- 
sion of that Board." (J.A. 5) 


On October 17, 1958 the Army Board for Correction of Military 


Records denied appellant's application for an honorable discharge in 


lieu of said discharge under honorable conditions (general). (J.A. 5) 
(See also par. 16 of the answer, J.A. 69.) Appellant exhausted his ad- 
ministrative remedies. (J.A. 6) He did not participate in training 
activities while a member of the reserve. (J.A. 9) 


The foregoing are the facts upon which the District, Court granted 
appellee's cross motion for summary judgment and denied appellant's 
motion for judgment on the pleadings and for summary judgment. 
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STATUTES AND REGULATIONS INVOLVED 
Armed Forces Act of August 10, 1956, 10 U.S.C. 651 


Universal Military Training and Service Act of 1948, |C. 625, 
Title 1, Stat. 604, 50 U.S.C. App. 451. 


Army Regulation No. 604-10 (For Excerpts, see J.A. 108, et seq.). 


STATEMENT OF POINTS 


1. Appellee was without jurisdiction, power or authority (a) to 
issue appellant any type of discharge from the Army Reserve except 
one based solely upon his honorable active duty military record as an 
inductee; (b) to order appellant while on active duty to state his pre- 
induction beliefs, opinions and organizational memberships;|(c) to 
order appellant while he was an inactive reservist to make such state- 


ment; (d) to order appellant to discuss his alleged opinions. 


2. Appellee was without jurisdiction, power or authority to pro- 
mulgate the Military Personnel Security Program (Army Regulation 
No. 604-10) under which he denied appellant over his objections, (a) 
access to the secret, confidential file claimed by appellee to support 
the issuance by him to appellant of an adverse discharge from the 
Reserve; and (b) denied him confrontation and cross-examination of the 
witnesses used against him, in the administrative proceeding there- 


under. 


3. Said regulation on its face and as applied to appellant is (a) 
violative of the First Amendment, as an abridgment of freedom of 
speech, opinion, press, belief and peaceable assembly; (b) violative of 
the Fifth Amendment as a denial of the right of confrontation and cross- 
examination of adverse witnesses, deprivation of liberty and property 
without due process and further violative thereof by reason of the 
fatally vague, indefinite, ambiguous and formless character of its 
criteria and the proceedings thereunder. 
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4, Since appellant offered to resign as a reservist, no require- 
ment of national security justified the summary administrative proceed- 
ing and since appellee chose to proceed in the face of this offer, appel- 
jant was entitled to the full hearing which due process under military 
law normally requires for any disciplinary or court martial proceeding. 


SUMMARY OF ARGUMENT 


Appellee being without jurisdiction, power and authority to issue 


any discharge to an inductee, except one based on his military service 


record, acted unlawfully in issuing an adverse discharge to appellant 
whose active military service was honorable and who had no military 
record after his honorable separation from active duty since he was an 


inactive reservist. 


Hence appellee was obliged to exclude from his evaluation of 
appellant's military record his pre-induction history - and was without 
right to inquire into it. So, too, he had no jurisdiction, power or authority 
over appellant when he became an inactive reservist and was without 
right to direct any inquiries to him while he was an inactive reservist. 
Appellant had no statutory duty to answer inquiries of the Army during 
his inactive reserve term since he was a civilian. Appellant's replies 
to any such unlawful inquiries, true or false, are irrelevant in grading 
his discharge. 


But if this is not so, then the security regulation lacks jurisdiction, 
power and authority to find appellant was a security risk by the use of 
secret information and the denial of confrontation and cross-examination. 
The use of the Attorney General's list against appellant was unlawful. 


Since appellant offered to resign at the outset of the security pro- 
ceeding, which was refused, he was entitled to a hearing which accorded 
him confrontation and cross-examination. 
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ARGUMENT 
I. 


APPELLEE WAS WITHOUT JURISDICTION, POWER OR 
AUTHORITY TO ISSUE APPELLANT ANY TYPE OF DIS- 
CHARGE FROM THE ARMY RESERVE, EXCEPT ONE 
BASED SOLELY UPON HIS HONORABLE ACTIVE DUTY 
MILITARY RECORD AS AN INDUCTEE. 


Harmon and Abramowitz, 1958, 355 U. S. 579, 2 L. ed. 2d 503, 
78 S. Ct. 433 reversing 100 App. D.C. 190, 256, 243 F. 2d 613, 834 
squarely holds that the Military Personnel Security Program (A. R. 
604-10, dated July 29, 1955 (J.A. 108, et seq.), superseded SR 600-200- 
1 (June 18, 1954), which originally established the criteria and procedure 
for discharging military personnel under the Army Security Program) 
does not supply authority to issue a discharge except one determined 
solely by the soldier's military record in the Army and could not take 


into account his pre-induction activities. | 


Harmon was originally issued an undesirable discharge from 
| 


active duty as an inductee before he reached the end of his statutory 
active duty tour. Abramowitz, however, had completed his statutory 
active duty tour from which, like appellant, he had been honorably 
separated and transferred to the reserve, when he was issued an adverse 


discharge. 


As in the case of appellant, the Army in the course of exhaustion 
of administrative remedies changed the undesirable discharges issued 
to Harmon and Abramowitz to general discharges under honorable con- 
ditions. Nevertheless, the Supreme Court decision produced honorable 
discharges for both of them and appellant submits that he, too, is en- 
titled to an honorable discharge for honorable service, evidenced by his 
honorable separation from active duty, based solely on his military 
record on active duty, there being no military record of appellant's 
reserve history while he was an inactive reservist. 


10 


Assuming arguendo that appellant falsely denied pre-induction 
activities and refused to discuss his opinions and beliefs since these 
were areas from which the Army was excluded by Harmon, supra, in 
determining the type of his discharge, it follows that the Army was with- 
out authority or jurisdiction to invade appellant's right to privacy by 


demanding answers to its questions falling outside its boundaries. 


I. 


APPELLEE WAS WITHOUT JURISDICTION, POWER OR 
AUTHORITY TO PROMULGATE THE MILITARY PER- 
SONNEL SECURITY PROGRAM. 
In 1956 the Department of Defense admitted to the Subcommittee 
on Constitutional Rights of the Committee on the Judiciary, United States 
Senate, 84th Congress, Second Session, pursuant to S. Res. 94 that there 


was no statutory support for its military personnel security program 
(Hearings, (Government Document No. 7108326), pp. 448, 489). Depart- 


ment of Defense Directive No. 5210.9 referred to in the Hearings is dis- 
cussed in Judge Bazelon's dissent in Harmon v. Brucker, supra, 243 

F. 2d 613, 623, footnote 2. (See J.A. 22-24, Verbatim Record of Field 
Board Hearing, for text of above reference to the Sub-committee hearing.) 


Nor has any statutory authority been since enacted. 


I. 


APPELLEE WAS WITHOUT JURISDICTION, POWER OR AU- 
THORITY TO PROMULGATE THE MILITARY PERSONNEL 
SECURITY PROGRAM (ARMY REGULATION NO. 604-10) 
UNDER WHICH HE DENIED APPELLANT OVER HIS OBJEC- 
TIONS, (A) ACCESS TO THE SECRET, CONFIDENTIAL FILE 
CLAIMED BY APPELLEE TO SUPPORT THE ISSUANCE BY 
HIM TO APPELLANT OF AN ADVERSE DISCHARGE FROM 
THE RESERVE AND; (B) DENIED HIM CONFRONTATION AND 
CROSS-EXAMINATION OF THE WITNESSES USED AGAINST 
HIM, IN THE ADMINISTRATIVE PROCEEDING THEREUNDER. 


Appellant was denied at the Field Board Hearing access to the 
secret confidential file (J.A. 50) and likewise denied confrontation and 
cross-examination (J.A. 16, 19). 
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Assuming arguendo contrary to the preceding proposition of this 
brief that appellee had authority to promulgate a military personnel 
security program, nevertheless since his instant program denied access 
to the evidence, relied upon secret and undisclosed evidence, jrefused 
confrontation and cross-examination, it falls within the stricture of 
Greene v. McElroy, (1959) 360 U. S. 474, 3 L. ed. 2d 1377, 79S. Ct.__ 
This decision voided the government's revocation of a security clear- 
ance to a civilian employee of a government contractor under the Armed 
Forces Industrial Security Program for the reason that since it denied 
the safeguards of confrontation and cross-examination and was thus "in 
conflict with our long-accepted notions of fair procedures" it must be 
clearly shown, and this was not done, that "the President or Congress, 
within their constitutional powers, specifically decided that such im- 
posed procedures are necessary and warranted and have authorized 
their use. . . . Such decisions cannot be assumed by acquiescence or 
non-action." (3 L. ed. 2d 1377, 1396, 1397) 


This being so with respect to the right of a civilian "to follow his 
chosen profession", there is even stronger reason to apply this rule to 
the millions of civilians who are drafted into military service on the 
promise they will receive in recognition of their service an honorable 
discharge for honorably performed military duties. After all, they have 
no choice about military service except they have the option of a prison 
term for a refusal to be inducted. 


Hence, if for no other reason, this regulation and the proceedings 
thereunder which pinned the "badge of infamy" on appellant of dis- 
loyalty must perforce be held to be void. 


SN 
é Wieman v. Updegraff (1952)344 U. S. 183, 97 L. ed. 216, 222,/73S. Ct. 
215: "In the view of the community the stain (of disloyalty) is a coey one; indeed, 
it has become a badge of infamy." 

See Harmon v. Brucker, supra, dissent, 243 F. 2d 613, 625, fot an ex- 
planation that a general discharge, such as was issued appellant, is/a "security 
risk brand." 
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Iv. 


SAID REGULATION ON ITS FACE AND AS APPLIED TO 
APPELLANT IS (A) VIOLATIVE OF THE FIRST AMEND- 
MENT, AS AN ABRIDGMENT OF FREEDOM OF SPEECH, 
OPINION, PRESS, BELIEF AND PEACEABLE ASSEMBLY; 
VIOLATIVE OF THE FIFTH AMENDMENT AS A DENIAL 
OF THE RIGHT OF CONFRONTATION AND CROSS- 
EXAMINATION OF ADVERSE WITNESSES, DEPRIVATION 
OF LIBERTY AND PROPERTY WITHOUT DUE PROCESS 
AND FURTHER VIOLATIVE THEREOF BY REASON OF 
THE FATALLY VAGUE, INDEFINITE, AMBIGUOUS AND 
FORMLESS CHARACTER OF ITS CRITERIA AND THE 
PROCEEDINGS THEREUNDER. 


If the Army has the jurisdiction, power and authority above men- 


tioned, grave constitutional issues emerge here. 


Denial of confrontation and cross-examination having been dealt 
with earlier, attention will be focused solely on the remainder of the 


proposition asserted above and its constitutional implications. 


Duty bound to avoid the decision of non-essential constitutional 
questions, Harmon and Abramowitz, supra, 2 L. ed. 503, 506, left them 


unanswered. 


The great question raised, but not passed on by Harmon is whether 


a solMier's political views prior to, after entering the ‘Army, or even 
after his honorable separation from active duty and transfer to the in- 
active reserve serves to extend the scope of the Army's authority. The 
Army is given power, indeed vast and special power, over its personnel 
but only during and within the limits of their military service. Nor is 
there an essential difference,the Army must necessarily claim, between 
the present and the past in the relevant factor of grounds for discharge. 
The Army has always had and exercised the power to discharge soldiers 
for conduct violating Army law. The difference between the past and 
the present is in the attempt to extend that power so that it may encroach 
upon the ideas and opinions, the thoughts and beliefs of the soldiers 
involuntarily under its control. It is this fundamental change in the 
nature of the Army's power which is presented by this case. 
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The District Court in Harmon, supra, came to the erroneous con- 
clusion - largely, it appears, because of a fact question involved (137 
F. Supp., at p. 477) - that the court was without authority to review the 
findings of a military review board and dismissed the Ose aoee (Id., 
at p. 478) But, impressed by the substantive significance of the Army's 
power to brand persons as security risks on political matters unrelated 


to their Army service, the need for government action to undo the harm 


which the court felt powerless to right (Id., at pp. 477, 478) was sug- 


gested. A majority of this Court asserted, likewise erroneously, with 
even greater emphasis the lack of power in the court to review Army 
findings. (243 F. 2d, at p. 618) Having come to that conclusion, there 
was no occasion for this Court to embark upon an excursion into sub- 
stantive questions, or if so, to do otherwise than express an extra- 


judicial view on the matters involved. | 


But the opinion of this Court in Harmon is a judicial defense of the 
Army's position in its entirety, a position which the Solicitor General 
conceded to be without legal support when the case was argued in the 
Supreme Court. (355 U. S., at p. 582) 


Of course, the issues involved here have not been laid|to rest, 
since the Supreme Court decision was based on procedural due process 
and expressed no view as to the constitutional power of the Army to dis- 
charge on pre-Army grounds, assuming congressional grant of authority. 
Another important unanswered question is the Army's power over post- 
Army conduct. The Army has taken the position in the case at bar that 
it has such power and intends to exercise it over all persons once in- 
ducted into the service, for a period of six years, or until they have 
served their term in the Reserve, which is four years following two 
years active duty. 


The problem thus now assumes a new and vastly graver character; 
it no longer involves soldiers in active service, but civilians out of active 
service; it no longer is limited to a period of two years, the length of 
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active service, but is extended by four years, the time of non-active 
Reserve status. The Army is now asserting power over many millions 
of citizens not under their supervision, control, or direction, and who 
are engaged in their normal pursuits as civilians and are subject to 


civil authority in every respect. 


The Army's position must be thus expressed: Civilians retain 
some form of membership in the armed forces; the Army can demand 
that they conduct themselves as decent and loyal citizens, and if they 
fall short, in the Army's judgment, discharge them and brand them, as 
the Army sees fit. 


This raises a problem as serious as the nature of constitutional © 
and democratic government. The issue is one of civil versus military 
government. For if the Army's position is tenable, civil authority be- 
comes subordinate to military power on a scale so vast as to change the 


character of the American state. And the gravity is magnified by the 


flagrant assumption of power by the Army without even the color of 
authority from Congress. For the statute authorizing the Reserve and 
specifying its relation to the Armed Services, nowhere suggests that the 
Army shall have the power over its members after they have been dis- 
charged from active service, while they are pursuing their normal 
lives as civilian citizens and are no wise in the control of the military. 


The Army has thus far not asserted the power to arrest civilians 
on Reserve status and charge them with violations of military law and 
try them, but the same reasoning which leads to a disregard of its lack 
of authority and violation of constitutional rights may lead to a similar 
disregard of the decision in Toth v. Quarles, 350 U. S. 11 (1955). In 
that case, the Army picked up off the street an ex-soldier who had been 
discharged, and sent him to Japan to be tried for an offense committed 
while on active duty. The Supreme Court reversed on constitutional 
grounds, holding that a civilian could not be tried by court martial. 
(Iid., at p. 23) But if the Army contends that the four year Reserve 
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provision in the statute tolls a citizen's civilian status for that period, 
| 
it is logical that the Army consider its authority to be without limit. 


The untenable nature of the Army's claimed residual jurisdiction 
for loyalty-security purposes is evidenced by two recent cases, where 
the Supreme Court considered "the role of the military under our 
system of government." (Reid v. Covert and Kinsella v. Krueger, 353 
U. S. 1, 3 (1957)) The Court used this stern language: ‘The tradition 
of keeping the military subordinate to civilian authority may not be so 
strong in the minds of this generation as it was in the minds |who wrote 
the Constitution." (Id., at p. 23) "The generation that adopted the Con- 
stitution did not distrust the military because of past history alone." 
(Id., at p. 27) "And those who adopted the Constitution embodied their 
profound fear and distrust of military power * * * in the Constitution 
and its Amendments. Perhaps they were aware that memories fade 
and hoped that in a way they could keep the people of this Nation from 
having to fight again and again the same old battles for individual free- 
dom." (Id., at p. 29) 


The due process guaranty of the Fifth Amendment in criminal 
cases is violated by a statute so vague and indefinite, in form and as 


interpreted as to fail to give fair notice of what acts will be punished 


| 
and which omits ascertainable standards of guilt so that men of com- 


mon intelligence are required to guess at its meaning, either as to per- 
sons within its scope or as applicable tests to ascertain guilt. (Winters 
v. New York (1948) 333 U. S. 507, 92 L. ed. 840, 68 S. Ct. 665) 


The case at bar is not a "civil" criminal case. If it is anything it 
is a criminal military law case. Assuming arguendo the suit at bar is 
that kind of case, Burns v. Wilson (1953) 346 U. S. 137, 73 S, Ct. 1045, 
97 L. ed. 1508, demands that the military fulfill the same responsibility 
as the federal courts to protect a person from violation of his constitu- 
tional rights and commands that due process protects military personnel 
from the crude injustices of a trial so conducted that it becomes bent on 
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fixing guilt by dispensing with rudimentary fairness rather than finding 
truth through adherence to those basic guarantees which have long been 
recognized and honored by military courts as well as civil courts. 


The fatal vagueness of the basic regulation, AR 604-10 (J.A. 108, 
et seq.) is exposed when its criteria is examined. (J.A. 112-115) Sec- 
tion IZ, par. 13(b)(4) (J _A. 111-115) declares that it presumes sub- 
versive any organization listed by the Attorney General pursuant to 
Executive Order 10450, issued April 27, 1953, 18 Fed. Reg. 2489, 
repealing Executive Order No. 9835 of March 21, 1947, as amended by 
Executive Order No. 10241, 16 Fed. Reg. 3690. The organization named 
in the letter of allegations in the case at bar is listed. This shifting of 
the burden of proof by presumption violates rudimentary fairness. 


The Attorney General's list of proscribed organizations was 
devised for and limited to civilian employees of the federal government. 


(See Executive Order No. 9835, supra.) It was continued by E. O. 10450 


for the same limited purpose. 


Vv. 


HAVING OFFERED TO RESIGN IF GIVEN AN HONORABLE 
DISCHARGE AT THE INCEPTION OF THE SECURITY PRO- 
CEEDING, APPELLANT WAS ENTITLED TO A FULL 
HEARING IN THE SECURITY PROCEEDING. 


McTernan v. Rodgers (1953) U.S.D.C. N.D. Calif. 8.D., 113 F. 
Supp. 638, holds: 


” | For the validity of such proceedings, 
lacking in the normal essentials of due process, 
must rest upon the Executive finding that they are 
required for national security. Since the plaintiff 
offers to separate himself from the naval service, 
no requirement of national security justifies the 
summary administrative proceeding. Hence, if the 
defendants proceed under these circumstances, it 
would appear that plaintiff would be entitled to the 
full hearing which due process under military law 
would normally require for any disciplinary or 
court-martial proceeding.” 


6362 7 10 
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His offer to resign if given an honorable discharge having been 
refused, he was entitled, as the cited case holds, to a full hearing which 


he did not receive. 


CONCLUSION 


For all of which it is respectfully submitted that the judgment 
ought to be reversed and the District Court ordered to grant appellant's 


motion and deny respondent's motion. 


NEIL F. DAVIS 
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